IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
Civil Action No. 99-CV-02496 (GK) 


UNITED STATES OF AMERICA, 
Plaintiff, 


PHILIP MORRIS, INCORPORATED, et al., ) 

Defendants. } 


■ DEPOSITION OF GARY THOMAS BURGER 
R) - CONFIDENTIAL - US v. PM . 99CV 2496 


Plaintiff 


ition of GARY THOMAS BURGER was taken by the 


%he purpose of discovery and for use as 


evidence in the above-entitled cause before PAGE CHAMPION 
ROBERTS, CVR-CM, Certified Verbatim Reporter and a Notary 
^Public for the county of Guilford and the state of North 
Carolina at large, in the Office of the United States 
Attorney, 251 North Main Street, Seventh Floor, 
Winston-Salem, North Carolina, on the 26th day of July 2001, 
beginning at 9:12 a.m. 
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of R and D over the years I've been'at Reynolds. ' 

Q. Okay. Have you ever testified at trial? 

A. No, I have not. 

Q. I'm going to go over a couple of rules that you'll 
probably be familiar with because other attorneys in 
previous depositions have done it, but we'll just do it in 
case min& aro somewhat different and in case you didn't 
remember^anything. 

A. Okay. 

Q. The first thing is that the court reporter can 
only record ahdible responses, so that if you shake your 

down or from side to side and I ask you is that 
or a no, it's not because I'm trying to be a 

jerk. ihst that I want the record to be clear. 

A. ip~I --ufcderstand. 


VWIWAiN 



£ ask you a question and it's not clear, please 


Q. 

pfmmw 

let me you don't ask me. I'll assume that you 

under stan?FTKI question. Is that okay? 

A. That's fine. 

Q. If at any point you want to take a break, just let 
me know, and if we're in the middle of something. I'll try 
to wrap it up as quickly as possible and then we can take a 
break. If at any point you want to talk to your attorney, 

that's fine. Just let me know, and we can also take a 
break. Is all that clear? 
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1 A. That's clear. 

2 Q. Okay. In addition, throughout the course of the 

3 deposition, I will probably be referring to Reynolds or RJR. 
4% When I do that without further, you know, qualifiers or 


explanation on the back, I'll be referring to R. J. Reynolds 
Tobacco Company, which was your former employer. Is 


that-? h 


A. rThat's - that's fine. That's fine. 


At different points I may refer to other 


llltel RJR entities like RJR Tobacco International or other 


M- entities,; but if I'm not adding those additional words on. 


I' ^ps$be xtii.el%ing to your employer. 


aBtes&here any reason that you don't feel you can go 


forward 


the deposition today? 


A. at all. 

Q. ,-AreJyou taking any medication that might affect 


17] your memo! 


I'm just taking Advil. 


19 ! Q. I have your prior employment history from prior 

2^)...... ! depositions, but, unfortunately, there were actually a 




couple of pages missing from the version that I looked at. 


22 so I'm going to start out, and if you could fill in the 

23 blanks for me. 

24 A. Sure. 

25 Q. You started with Reynolds on October 3rd of 1984, 
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A. Some of product assessment, yes. Toxicology 
reported to me and scientific affairs. 

Q. Okay. And then in May of 1996, you became the 

senior vice president and director of research and 
development ? 

A. That sounds right. 



wo ip i lig t c 


Wd:' h’jj 


K (Thereupon, Mr. Cassetta enters the deposition.) 

\ : 

And when did you retire? 
i f^nuary of 2001. 

• Ai$d what are you doing now? 

Well, I am fixing our place up for sale and 


a ranch in order in Oklahoma near where my 


land raised. 


!• I any help with that? 

I do, as a matter of fact. 


ME. "MCDERMOTT: You’re the first to offer. 


|you any good? 


I’ll work hard. 


A. Okay. That’s all I can ask. 

Q. Do you do any - do you have any professional 
^relationship with R. J. Reynolds? 

A. Yes. I do some consulting this year, go in one or 

two days a month, and it ends December 31st. 

Q. And what do you do consulting on? 

A. Well, the scientific experts and panels that 
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you've used, I'm helping with the transition of that over to 
my successor and his staff. 

Q. Okay. And do you have a contract with - a written 
contract? 

A. Yes, I do. Yes, I do. 

Q. You're, by education, a doctor of veterinary 
medicineKis -that right? 

A. That's right, and a bachelor in agriculture. 

Q. And you are board-certified in veterinary 
patholocrv F^ 

A. My specialty is comparative pathology in 

th^^are^r®^I have my boards there . 

what is comparative pathology? 

A. Well, the particular area of expertise I went into 


IS 

f 

1<S 

17 


si? 


1 


!l 

22 

23 

24 

25 


is animal modte1s of human disease, cancer research, and 




those animal models. 




toxicoiocp^. 

Q. PH^i^lieve you said in prior depositions that 
you're a ^a^Sblogist by training, but a toxicologist by 
experience? 

A. That's correct. I am a member, full member of the 
Society of Toxicology, and the first year I applied, which I 
think was '84 or '85, I received full membership because of 

my experience in teaching and research in toxicology. I do 

not have a Ph.D. in toxicology. 

Q. And sort of in layman's terms, what is the study 
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A. That was Wally Hayes until 1990. 

Q. How did you determine what toxicological assays 
were performed by the - by your department? 

A. Well, it's easy to figure out what's going on when 
you interview the staff that's already in place, and they 
were headed, I thought, in a very good direction. They had 
three orNfpur 4 assays underway and in pretty good shape, so 
from that point forward I reviewed the literature, and I 

r -1 

read tho\i8§iit^|s of articles, literally, on the testing of 
tobacco an i cigarette smoke, and there was a timely article 

jp* ^ 

that cam%gg»*t| late '83, early '84, by an individual over at 




u 


nant, who had done a summary of the 

we had most of what he listed underway, but 
then thebl mt&e - there were beginning to be new findings 
and new approaches published, and I, with the help of my 

Jy. VAYW 
■ \ 

staff, evaluated those, took some of the ones that 

Dr. Tenna||, lasted, and modified them for whole smoke 

! • 

IB 1 : because tfHy^flere primarily for condensate only. And we 

^ ^ i. 

evaluated some of the other cytotox and genotox assays that 
were out there, in other words, tests to evaluate effects on 

{ 

2f* SSM fr Ma ^cells and tests to evaluate effects on DNA, and we evaluated 

22 || a number of them for the appropriate application to tobacco 

23 || condensate and smoke, and then we came up with some new ones 

24 || entirely. So it was a matter of modifying what was in 

25 H place, staying on top of what was evolving, and in some 
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Q. And if I were trying to explain sort of what you 
did to someone without a scientific background, would it be 
fair to say that one of the things that you did was to use 
animal studies to try to determine any link between smoking 
and disease? 




MCDERMOTT: Object to the form of the 

question. You may answer. 

A. that underlies part of the approach. The - 

when I wa -• h:, the military, in the Washington, D.C., 
district, pr.apr to coming to - going to the National 
To^eblogy Ceiter, a friend of mine, Dick Reesmer 

(^hSi&ticj|i .^viewed in animal work the approaches for 

bs | 

tobacco sfvokt'and condensates, and it was more complicated 

«■ 

and a more difficult challenge that I had imagined prior to 
that prp.Rentaiion and discussion, and I had that embedded in 

j- v ...... i 

my memory and experiences . So in - I knew when I began 
trying to^Hcvilop more assays and modifying the ones in 
place that no one had been able to develop an inhalation 
model, a whole-smoke model that mimicked the epidemiology 
! findings in cigarette smokers. Changes in the lung that had 
been described in people, some are present in laboratory 
animals; many are not. So it could be and we would love to 
be able to develop a model that would satisfy all those 
evaluating cigarette smoke. We've made progress, but we or 
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Gary Thomas Burger Page 16 

no one else have gotten there yet. ■ 

The other main underpinning of what we were trying 
to do is, how do you compare the biological and 
toxicological effects of tobacco and cigarette smoke between 
different cigarettes and cigarette designs to see if you're 
making progress? 

Q. K^Now you just talked about biological versus 


toxicological. Could you explain.the difference? 

f | 

I'd be happy to. I gave a presentation - I 

S 1989 or 1990 - to the Society of Toxicology 

s 

d I was asked by their staff for their annual 
one of their key'speakers, to talk about 
adaptation changes versus toxicological 
can have - for example, if you live at a high 
altitude ,P§e©*Mi can have a change in the number of red blood 
cells and- t-he 4 size of your heart that isn't considered 
toxicological . It's considered biological, and in all the 
many studies,1as a pathologist and a toxicologist, I have 
been involved in at the National Tox Center, at the 
Department of Defense, at chemical companies and 
pharmaceutical companies, and at Reynolds, there are always 
changes that you know are probably the result of the method 
and not necessarily directly due to what you're exposing an 
animal to or a cell to, and there are changes that are 
created as a result of that exposure but are like changes 
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Gary Thomas Burger Page 17 

you see in other kinds of environmental situations. So - - 
there was a growing need for - at the national meetings, for 
people to discuss the two. So the board, the committee, the 
planning committee, had seen some of our publications on 
Premier and glycerol and other things and were familiar with 
my background and asked me to present a paper, and that 
paper talks about adaptation versus toxicity. 

Q. w!i:n you came to Reynolds- Let me back up. 


When you 


to Reynolds, did you become aware of the 


organizatin& palled the Counsel for Tobacco Research? 

p i| 

A. It was - the first time I heard anything 

: $ " 

$|it r fli.t Was called CTR, and then the acronym was 

l, and'X probably heard CTR a couple of months before 
I knew what '-^actly it stood for. 


Q. 


A;»dMwhat, when you first heard it, was your 


y .. >. 

understandin<-: fof what CTR did? 

A. - my understanding , as explained to me by Bob 

DiMarco alllPwJilly Hayes, was that like the American 
Petroleum Institute and other institutions, manufacturers, 
and industry contributed to a fund for basic research, and 
that was the essence of CTR. About January, February of '85 
I was asked to attend a meeting because the speaker at one 

of the meetings was Dr. Barry Pearce, who was on a National 

Academy of Science project when I was at NCTR and I knew him 
personally. So my first visual interaction with CTR was to 


OtAMR ERLACSEK t ASSOCIATES 
35M VEST RILL SOW - SUITE 22 
WIN ST ON-SAL EX, HOKTN CAROL! HA 2D 03 

http://legacy.library.ucsf.edi^did/EmrQ^jaQO/p'dfv industrydocunwmtswHC®feedu/docs/qfjl0001 


52649 0358 







Gary Thomas Burger 


Page 18 


go up there as an employee of Reynolds and to meet .* ' 

Dr. Pearce. 

Q. And what was the - was there a difference between 
the research that CTR did versus the research that you were 
doing? 

A. Yes. When I was there and I went back a second 
time just 'to get more acquainted with some of the scientists 
there, I given copies of previous annual reports, and 

f" j 

although h>;;'h/of our work was focused on basic mechanisms, 
it seemed™to |ie all their work was based on basic research 
related tH ^fli$eases of the lung and heart and many of the 


thilngB attorn-ted to smoking. Ours had more focus on 


ill og^t aha comparative toxicology. 


996 did you become a board member of CTR? 


Sv.vwwrA-1-MJ. 

A. ! YesT 5 


to 1996, other than that one- Well, I 


guess you f; 


there were two times that you went to CTR. 


What was - what were your contacts or interactions with CTR? 

A. I may have interacted with them four times perhaps 
over the years. There were the two visits I've already 
described, and Dr. - I think it's Sheldon Sommers - I hope I 
have that name right - was the director previous to James 
Glenn, and he knew me, and we're both pathologists. At one 
time he asked me if I was going to be in New York, and I -was 


going to be up there, and I dropped by to see him, and he 


http://legacy.library.ucsf.ed i$tid/EmrBflp©0/^’ 
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wanted to talk to me about funding some work at the 
University - the Children's Hospital and the University of 


San Francisco by a pathologist that the scientific board 
saw - of CTR saw outside their scope. It wasn't basic 
research enough oriented, but he thought it was good work, 
and he asked me to entertain talking with Dr. James 

Bennington and seeing if Reynolds might consider funding it, 

I 

^ ■ 

and, als£, hi had written a chapter in the new medical 

f" 

school p^hoTogy book that he edited, but he gave me a copy, 

I believ^, the textbook or made me aware of it. I don't 

recall, but, he may have given me a copy. It had just come 

ou^gsgi 
\ ; 



what was Dr. Bennington's research? 

noted for being a pathologist whose 


specialtin muscle and kidney cancer, and he had helped 
publish a! mores robust and discrete classification and had 
seen the to do that because he did have a background in 

pulmonarypfiiif|iology too for lung cancer. A lot of lung 
cancers are misdiagnosed, or you can give them to a room of 
pathologists, and you'll get slightly different diagnoses. 
And he had achieved that for kidney tumors and for muscle 
tumors. He wanted to take a run at lung cancer, and the 
work he proposed to do would use electron microscopy, 
histochemistry, and a panel of internationally known experts 
in lung cancer and to take all the types of lung cancer that 
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Gary Thomas Burger Page 20 

are present - at that time presently diagnosed and see what 
this panel of experts in the electron microscopy and 
histochemistry would decide and publish that, and I thought 
it was good work, so we funded it. 

Q. Did you keep abreast of what CTR grantees were 
doing? 

A. Only - see, our role on the board - 1 think you're 

talking a$£ouO since 1996? 

’ § 

Q. tNb.i Prior to - prior to '96. I'm sorry. 

p ^ 

A. Id get their annual report and look it over, but 
it wasn't ny role or the kind of board I eventually ended up 
on.g^jfhey' hav^ a scientific advisory board that receives the 
p ^rjggsj als^ r«|ks them, and prioritizes them as to funding, 
and that * ir job to do that. So the only way I kept 

abreast, pb a nswer your question, is to see, a year or two 


later, the annual reports. 






So now talking about from '96 forward, once 
| you becam^fcJBfoard member, what was your involvement in CTR? 

A. Well, the board has to approve - that I was on has 

I to approve the- We're the board of directors. The other 

Mgroup was a scientific advisory board. We had to approve 
the budget, personnel, hirings, retirements, that sort of 
thing, keep up with expenses in general, and be updated just 
out of courtesy as to what work was underway. We also 
became informed about any scientific awards that recipients 


GRAMM EZLACHER l ASSOCIATES 
3504 VEST RILL ROAD - SUITE 22 


VINSTON-SALEM, NORTH CAROLINA 27103 

http://legacy.library.ucsf.ediStid/xMr0!Ttp§O/fa(#vv,industrydocut^fi^y§ 2 edu/docs/qfjlOOO1 


52649 0361 





BEST 

COPY 


1 

2 

3 

4 

L - J 

•> ; X • k^-coT) 


Garry Thomas Burger Page 21 

won or who was nominated for a Nobel Prize and that sort -of 
thing. One example is the team that did a most informative 
work on endothelin, a compound in the body that causes 
vasodilatation after vasoconstriction. They had been 
nominated and then received the Nobel Prize, and they keep 
us - that's one example, but there are a lot of examples 
^ where sci^jitific research awards were given. 

Q. "r i 1984 till when you retired in January of 
f 5 ' 2001, except*, tor this interaction that you had with Sheldon 
Sommers c<^Li*ei. i ning Reynolds' funding of Dr. Bennington's 


13. 


i|p 4 fc y 

13 




i 


2 Cr 

1 


2 

22 

23 

24 

25 


if 


work, didc 


ihave any input at all into the research funded 


W 





and Dr. C 


,Henry was one of the main investigators, her 

^v.V.%\ViSxv^ 

and Dr. Couri.| She had visited R. J. Reynolds in my early 


l'PHfr years sev' 


i publish thl 



imes, and she was going to publish and did 
rk and asked me and, I think. Dr. Hayes to 


,sP8i« thanked me for it. I think it was a Society of Toxicology 
eeting in San Diego when I saw her again face-to-face. 


Q. So - but those are the only two-? 

A. well, the reason that was sort of an interaction 
was she had talked to Dr. Sommers and said that - was that 
okay to do that, and he said, "Well, sure. 1 mean they 


psaas;. J really, with one exception. The CTR had a big 

5 multiyear SP^Pi^rch project at Microbiological Associates, 


critique her original manuscript, which I did, and she later 
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can't be the referee of a journal," 'but scientists all the' 
time ask colleagues and friends to evaluate a manuscript 
before it's submitted. 

So Sheldon asked me about that one time when I was 
up there, "Are you comfortable with that?" and I said, 

"Sure." 

Q. Do you remember who else was on the board, the 
board of |rfreCtors, when you were on the board of directors? 
A. iJEU, there was Andy Schindler, my boss, Alex 


Spears 
other per; 
people t 


d~t't<rec 




Ernie 


i T.brillard. I don't - I don't recall who the 
was from Lorillard. I don't know all the 
| Kathy Ellis from Philip Morris. Again, I 
he other personality that was there. B and w, 
iwas there, and Nick - I can't remember his 



name - fr< |R >j and W. He was their CEO, like Andy Schindler 
was here . 1 -i 

Q. [Other than the research funded by CTR's - we're 
putting tfc^p the side - were you ever involved in joint 

research with any other tobacco companies? 

A. No other - well, no. I was also on the board of 
^CIAR, which had representatives from other companies, but I 
never was involved in any joint projects with them, to 
answer your question. Only through a board of director 

role, where other companies may have had representatives and 
we voted on stuff and did budget things and what have you, 
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if you want to call that a collaboration or an interaction, 
that would be the only one. 

Q. Okay. But putting aside CTR and CIAR- 

A. Uh-huh. 

Q. -there was never any time that you, for example, 

worked with a Philip Morris scientist on a project? 

A. W.That's true. That's - that's true. 

■ v $ 

Q. D: :t you ever share information with scientists 

r. . : : 

from oth^|r companies? 


A. F 






y through the scientific meetings, if they 



attended,^ would see them. I was also on the CORESTA 

bo^eH wtficb is a European organization, and representatives 
liiy^yGgprris International and BAT and things like 
that may IpPli asked one of my scientists to give an update 
on what wi>....gping on in the States. I didn't make any 

presentations! but I would be there and hear the same thing 

t§ i r 

they did, i but J I was never on any research and testing 

J 


proj ects them. 

Q. Other than the grants administered by the 
Scientific Advisory Board, were you aware of any other 
$ grants funded by CTR? 

A. I wasn't personally aware of them, no. I would 
not - as you have already stated, I was a member since '96 
and saw annual reports from earlier years, and those 
projects through the SAB are all that I was personally aware 
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Q. Did you ever hear about research being funded by 

other than the SAB? 

MR. MCDERMOTT: Object to the form of the 
question. You may answer it. 

A. In previous depositions, I've heard about special 
projects. I don't know what they were, but supposedly, from 
what I heard in depositions like this, there were- 



ipgv.|MCDERMOTT: Dr. Burger, don't speculate and 
don't give hearsay. 


THE WITNESS: Okay. Thank you. 

£. _Bi.it luring the course of your employment at 


Reynolds, ring aside what you may have heard at 

depositions, you never heard of special projects? 

Q. -Reynolds, in addition to funding through CTR, also 


had contra: 


research labs, is that correct? 


Q. What was the criteria that was used by Reynolds to 
determine whether they did the research in-house or through 
% research lab? 

A. Well, the - there were several. Our workload. If 
we wanted to get some testing done and we didn't have time 
to get to it ourselves, we would go to outside labs that had 
done work for other industries that we were all familiar 


http ://iegacy. I i b rary. u csf. ed SttidifeBi r0f jaS0//pdfw 


GRAMM ERLACMCt I ASSOCIATES 
3504 VEST NIU ROAD - SUITE 22 
U1MST0N-SALEM, AORTA CAROLINA 27103 

.industrydocumenteruesfedu/docs/qfjl0001 


52649 0365 









1 

2 

3 

4 


l Si 


1:0 

11 

1 *0 

i§< 


tfe 


ii 


Jsw* 


22 

23 

24 

25 


Gary Thomas Burger Page 25 

with from interaction in our previous jobs. Litton is an - 

example of that. They're not called Litton anymore, but 

they're in the Washington, D.C., area. Stanford Research 

Institute is another. Baettele Northwest is another. So 

there were other times we would ask a lab to test a product 

we had tested as an outside source and see if their results 

were the ; same as ours. This is a practice I had encountered 

•> 

at DuPont cr, x Rohm and Haus as well. 

Q. f <1 believe - and I don't want to misstate your 
testimony, .bdt basically the criteria was sort of workload, 
and then, a Is-* there were instances where you would sort of 

f" * 

do^y^ to^3|M|le-check whether you got-? 

if they reproduced what we saw. 

as 
' i 

Any other reasons for contracting with a lab? 

A. WeTl, the word "contract" might not be the 
approprisfte‘ v term, but for Eclipse and to some degree for 

I # 

Premier, :we may go to medical school institutions and ask 






Q- 

. Ar;.y^ 

A. 

f . & 


them to dp .a study in smokers with a new cigarette that we 
have, and we're not set up to do the kind of things they 
would do. We can do several assays and have repeatedly in 
smokers, but if the assay gets what they call "invasive," if 
there's a lot of blood work, bronchoscopies, or anything of 
that sort, then it's best done by a medical research 
institution. 

Q. You indicated in response to my earlier question 
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that "contract" may not have been the appropriate term. ' 

A- Well- Sure. 

Q. How did - how was it decided, and what was the 
form of the agreement? 

A. Well, if- 

MR. MCDERMOTT: Object to the form of the 
question. You may answer. 

A. f^We would - for the series of studies on Eclipse, 
for exam^j^ I asked a board of experts that I recruited 
that had 4’'|plished in the field of clinical smoker studies 
to put together proposals to compare Eclipse, which was then 
cajy^d GtC, with other cigarettes that were in the market, 
ley jjj|ut together approximately eleven areas of focus, 
and then Sisked various institutions that have published 


to make a proposal and gave them a grant, which its only 




requirement to publish what you find. 


... s 


Q. W||;. £ there typically signed contracts that 


£Sfc... 


resulted pSt^fc.| this decision to give a grant? 

A. Yes. When an institution made a proposal and we 
funded it, they would sign a contract. 

Q. And that was true for not only - you sort of gave 
an example of the medical school study. Would that have 
been true for research done by Litton or Stanford Research 
or Baettele Northwest? 

A. Yes, I believe so. I think all of them had 


GJtAHAN ERLACMER l ASSOCIATES 
35(K VEST MILL ROM) - SUITE 72 


U1NST0N-SALEM NORTH CAROLINA 27103 

http://legacy.library.ucsf.edu/ti:i/)cmr07a00'pi3Wv.industryaocL <iij .^n&eau/aocs/qfjl0001 


52649 0367 








BEST 

COPY 


Gary Thomas Burger 

1 j contracts. I don't know of any exceptions. 

2 Q- And typically how were the results of that 


Page 2 V 


4 

r \l 


research communicated to - hack to Reynolds? 

A. The investigators, when they - they might give us 
updates, you know, this procedure or this milestone of the 
project has been completed, to affirm that they were doing 
the work we asked them to do. Then when the report was 
done, in sc ~.o cases they would make a final report to us and 
other casfen they would wait until they submitted the 


manuscripjgfcnd let us see that after they had sent it off. 


Q. ! Did *you ever receive drafts of reports or 


maiHS^ript: 


|did you have an opportunity to comment on 


those? 


W wMMt . 

A. 'Wel.i\, I would - 1 have a lot of experience in 


\ publishing 

i 

s referees * 


1 I would make suggestions that I thought 
make. I did not interpret results for them. 


15|^ } I would ask them why didn't you address this or that in your 
I numbers, in your statistics. I never wordsmithed their - 

f | 

2is® ^you know, the nature of the grant was such that I purposely 

22 set it up so that I didn't tell them what to do as to 

23 publications. 

24 Q. Was there ever - in your time at Reynolds that you 

25 were involved in this, was there ever an instance when the 
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1 || result of the research did not result in a written work ' 

2 || product? 

3 ]| MR. MCDERMOTT: Object to the form of the 

4 „ || question. You may answer. 

A. There - the only exception I can think of is, 

there is a written product - I haven't seen it - is the Wake 

Forest Sqlpol of Medicine study. The investigators want to 

i! ; 

ij submit tlllir publication prior to providing me a copy. They 

jj r" „ I 

Z> «f? have a - Ifc^ lve told me the have a rough draft, but they 
would - y^u^firiow, they want to send it off for publication 
Vi. |[ before giving - me a copy, which is fine. 

|§£'a - but that instance that you're talking about 

13 || Clause it's a current manuscript that hasn't yet been 

14 i| published.^* 

A. , T;.a f ' s correct. All the others that come to mind 

jjSS\W«.-AV.VL 

are - had; either at least a written report and often 
publicatij^ egw 

■ T 

Q. pSSillild on your experience at Reynolds, are there 
documents that the research institutions that you had these 
contracts with would have that Reynolds wouldn't have? 

MR. MCDERMOTT: Object to the form of the 

22 |j question. You may answer. 

23 |[ A. Yeah. I mean it's pretty common practice that 

24 |[ unless we ask for the raw data, they keep the raw data in 

25 || their records, so the data and statistics, we may not have 


ib 
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complete copies of those. 

Q. Other than the raw data, would there be anything 
else that those institutions would have that Reynolds 
wouldn't have? 

MR. MCDERMOTT: Object to the form of the 

question. You may answer. 

A. IT don't know what they would be. I don't know of 
them if tine exist. 

r -1 

Q. you worked for R. J. Reynolds, and now I mean 

sort of at any point during the - during the sixteen or 

seventeen years- 

mi - huh. 

---were you doing research work for R. J. Reynolds 


Tobacco fiational? 

"is- 

A. y;lo£ 4 per se, me personally. Dr. Suber's group. 

Dr. Borge^dinjf' s group would occasionally be asked to do 
chemistry^|p^|he contract toxicology work for them. The 
1996 intrl«illli€ion of HiQ, which is Eclipse in Germany, they 
asked me to come over and talk with their minister of health 
about HiQ, which I did. 

Q. But in terms of the- Well, let me ask this: 

Was the HiQ sold in Germany the same Eclipse that was 
marketed in the United States? 

A. There were minor differences. They were very 
similar. The configuration of the cigarette might have 
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Q . who did the research for HiQ? 

A. Well, Dr. Lutz Mueller would use a similar model 


4 4 


we did and had some chemistry done one place and some 
toxicology done at the University of Hanover. He had a 


hospital do some work in Augsburg after HiQ was introduced 
in that ci4;y, and he would keep me updated what was going 
on, but would use some material I used to present to the 
minister 6i ;:i-alth in Germany and a government official in 


p§p® 


Austria I foroot to mention to accompany his materials when 
talking to t:;*se researchers and/or getting updates from 
the$t^but !^t didn't personally go there with him. 

# pSxSt;- who was Lutz Mueller? 

A. an employee of GMBH, which is the German 

company. | 


entities 


So "’jn general is it fair to say that other RJR 
^^ipntists that did their research for them? 

They'd do it on a fee basis. They would pay 


like a contract lab to do some things, but a lot of their 


work was done elsewhere. 

§ Q. Sort of taking the reverse of what I asked you 

earlier, were there instances in which domestic Reynolds, 
your employer, had research done by scientists at other RJR 


affiliates? 


Not that I'm aware of. It's a little difficult to 
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guess, you know, I helped in the formation of it, but I 
probably was on their board less than a year. 

Q. And what was CIAR's purpose? 

MR. MCDERMOTT: Object to the form of the 
question. You may answer. 

A. To do basic research in issues of indoor air 


if 


-'V 


U U *1 




fi? 


is, 


|0ras environmental tobacco smoke a focus of CIAR? 
yy/ Was one of many. 
v8-..r£ were the others? 


;Sick;-building syndrome; air pollution, like oxides 


carbon that can get inside, get indoors 


th'e air control systems; allergies, dust allergies. 

how - was the research funding process at CIAR 
similar teethe,research funding process at CTR? 

® : MR. jyiCDERMOTT: Object to the form of the 

| quest-^s^^ You may answer if you know. 

A. i^fa^emed to me to be very similar because 

^ . 

their - Max Eisenburg was who became our director, and we 

had envisioned it to have a scientific advisory board. CTR 

has one. But he - that was a driver for him. He wanted to 

have one, and he would keep us updated, but he would - he 

recruited the board, and I think Dr. Lippman, Mort Lippman, 

was the chairman out of NYU, its first chairman. 

Q. Do you remember who else was on the board of 
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directors with you? • - . 

A. Yes. 

Q. Who was that? 

A. Charlie Green from R. J. Reynolds; Osdene - Tom 
Osdene, I think his name was, from Philip Morris; and Bob 
Pages, Alex Spears, and Velio - Dr. Velio, I believe his 
name was,, from Lorillard. B and W didn't have members at 
that time I don't know if they do now or not. And Max as 
the dire' - >;Vffir . 

Q. And did you have similar responsibilities as a 


board of on 1 the board of directors at CIAR as you did at 


.MCDERMOTT: Object to the form of the 





que 

A. s^^the very first few months, when proposals 

£ 

started oomThg in before Max had recruited his advisory 

board, as a pathologist, some proposals he had asked me to 

■ ■ ’ | 

look at ah ^jffiB mment on their quality. That - those that I 
^ looked at were, once his board got in place, reevaluated by 
the board, and they made a decision, and after that point 
| the roles were pretty similar. It was still in its 
formative stages and didn't have the, you know, years of 
being in existence that CTR did, so they - as an 
organization, they - in the eighteen months or less that I 
was there - or it may have been fourteen months - I just 
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don't recall, but I watched them transition to a working 
scientific advisory board. After that point, I wasn't on 
the board very long after that, but CTR would have a 
scientist that was working on a grant, a research project, 
come in and report, and that was just starting when I left 
the board, so that became very similar too. 

Q. K',You just said CTR. Did you mean to say CTR or did 
you mean CIAR? 

A. CTR always - at our board meetings, always had one 
of the researchers that had finished their work present what 
they had just as a courtesy to the board. CIAR had 

soipPf>roj[ec4$sSfthat, you know, lasted six months or less that 

jhgggf ; 

th&PSsf undbd, 4 n< d there were just beginning to be a few 


investiga 1 come in and report their findings, either 
interim fknd ±r|gs or final findings, as a courtesy to the 

K \ 

board. Tt-; Tfad already reported to the scientific advisory 
board, bu| igh&y would come in, if Max asked them, so that 
sponsor c^ffies could see something was, you know, being 
done with their money; it wasn't just wasted. 

Q. I just want to make sure that I'm understanding. 
^You said that CTR researchers would come and present their 
findings to the CIAR board? 

A. No, no. No. Like CTR. 

Q. Okay. I'm sorry. 

A. CTR would have at their board meetings an 
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investigator that had completed a study. It might have been 
one, two, or three years long. When they were done, usually 
submitted their manuscript, and they would come and tell us 
what they did with the money that came from CTR. In that 
same way I was beginning to see that evolve, but once I took 
over advance technology products in June of 1990, I stepped 
off that r,oard. 

Q. Ana who replaced you on the board, if you know? 

A. WaAAy Hayes and Charlie Green stayed on it, and 
eventually I think Wally was replaced by Bob Suber, and I'm 
not sure yjhen that occurred. 

•ij 

|anyone else from Reynolds involved in CIAR? 
ssloldaker, before I got on to help organize it 
to help cH^rlle Green define what the scope and organization 
would look-ul-ke in the early stages, as well as the Alex 
Spears and wh.^t have you, so - and in the very early days, 
there'd bf^| presentation on environmental tobacco smoke 
made by dff^e^ent researchers at different companies to 
those of us who represented each company, and Max would hear 
that and understand what had occurred in that area. For a 
^period of time, we had Mary Ward be there not as a board 
member, but just as an advisor till Dr. Eisenburg got up and 
running and got their own legal advice as to contracts and 

issues of patents and proprietary issues. He got assistance 
from Mary Ward, and I think there was a guy there by the 
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name of Rupp. Yeah, I know there was a guy there by the •' 
name of Rupp, but I can't remember his first name. John 
Rupp, I believe it was. He was from Covington. 

Q. And so both Mary Ward and John Rupp were 
attorneys? 

A. Yes, the attorneys helping with contracts and what 


have you .f’N. : 

Q. Mary Ward works for or worked for Reynolds? 

A. ? ‘n-huh. She was not a member of the board, but 
she'd be jg i " : "gg| to help the board members and Dr. Eisenburg 
until he §ggj|ggt|is own legal assistance. 

|p^Q. Max Eisenburg was in charge of CIAR? 


Q. : 'Wjd did he run it on a daily basis? 

A. PfS'SnS Worked for the public health department at 
Maryland before he went to CIAR. 

Q. fPTltu know, during the time that you were on the 


board of CIAR, what percentage of its budget was directed 
towards looking into environmental tobacco smoke, as opposed 
to other causes of other indoor air? 

A. I don't know the exact figure. It was at least 


half. 


MR. MCDERMOTT: When you're moving to a new topic 
or when it's, you know, a convenient time for a 
break- 
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National Tox Center. He was there.' And these were just 
you know, like it says, a planning conference, but in 
essence, what's going on, what are the areas of future 
research, et cetera. So I helped recruit Larry Fishbein and 
his colleague there because of my familiarity with him. 

Other individuals knew other scientists that were present 
there. 



Q. : And I apologize. A little bit remiss, but just so 
the record is clear, for purposes of identification, what's 
been marked a. 1 / Burger 1 has at the first - at the top of it 

'.-SSS&i 

"CIAR PlagfiijMf Conference Agenda, M is that correct? 



gsm. in-s. 

# pMi? • ■*-*- has a beginning Bates number of 5154 1804, 

r " 



. MCDERMOTT: I believe it's 51554. 

i ^ 

Q. [i J m-;Sorry. I misspoke. Mr. McDermott is exactly 
correct. 

A. I dropped a 5 also when I looked at it. 

Q. 51554 1804. And it is a three-page document, is 

that right? 

A. Yes. 

Q. Two of the individuals that you mentioned before, 
Mary Ward and John Rupp, are listed as discussion leaders on 


http://legacy.library.ucsf.edd 
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this document, is that correct? * ' 

A. Uh-huh, that's correct. 

Q. What was their role as discussion leaders at this 


4 \ conference? 


MR. MCDERMOTT: Let me interject here. You can 
respond to the question in just a moment, but I want to 
makeKs.ure in responding that you do not disclose any 


sessions 


legal advice or anything that would be considered 

r\ 

confidential, if any such advice was given. With that 
admo.'.ii: i an, you may answer the question. 

A. As it says, they were discussion leaders. They 


§ask Tt^r-tions, and all of us, the - myself, Charlie 


>ears, some of these folks that were in 
iiscussions also, but they were called 


presenter!^you know, discussion leaders, but we had 
decided t hatjj here had been research - corporate funded 
research institutions or funding organizations for basic 


research |SS^f^tutions or funding organizations for basic 

■> I A 

research, PlifIRwhat are the legalities, you know, 
not-for-profit versus, you know, for-profit patents, as I 
mentioned earlier, proprietary issues, because you could 
5 have a lot of the work funded by - X mean funded at an air 
ventilation company, building engineer companies, because 

you're talking about air quality, and what are the issues 
around if they develop a patent from the work you've funded, 
you know, what are-the legalities and issues of that, how, 
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in any organization of an industry, that they help fund 
together, how to stay away from antitrust issues, that sort 
of thing. They - these two individuals were very familiar 
with ETS issues too in the nature of their past jobs. 

Q. And let me just sort of reiterate what 
Mr. McDermott said. If I don't say it at the outset of a 
question, T don't want to inquire into attorney/client 
privileged communications that you would have had with 

f" 

counsel £&r I’. J. Reynolds during your employment. 

A. nh-huh. 

Q. kdo ^?hen I - when I ask a question about a topic. 


.1 


he answer would involve that, what I'm 
|is the part that doesn't. 


A. 

Q. 


”h liuh. 

became show you what we'll mark as Burger 2. For 




\ 


some 


reasr” I only have two additional copies of this. 


I T 


reupon. Deposition Exhibit Number 2 Burger is 


markltrxor identification.) 

{Thereupon, the witness reviews the aforementioned 
document.) 

Q. And just for purposes of identification - well, 
let me ask you first, have you - have you seen this document 

before? 

A. I believe I have. 

Q. And let me just represent on the record that 
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attached to - well, that Burger 2 is a three-page document. 
The first page is a Reynolds document. The second and third 
pages are the bibliographic information concerning the 
document from the R. J. Reynolds internet web site, and so I 
when I asked you if you've seen the document, I mean 
actually the first page, not the second and third pages. 


A. hYeah. 


And what is what's been marked as Burger Number 2? 


A. It Appears to be an agenda for an August meeting 


in Kansas* >. it; 


^who is this - who is this letter from? 

|n't know who Donald Hoel is. It says at the 
|y, so it may be he's someone at Shook Hardy, 
^you are listed as a recipient of this letter. 


is that c 


A. Ye", 5 uh-huh. 


ou have input into the agendas of CIR 


meetings 




Some of them. I don't think I did on this 


particular one. 

I 

Q. And if you wanted to add an agenda item or suggest 
that something be discussed, how did you go about doing 


that? 


A. I would have let Charlie Green know. He was the 
point person. He had been with this plan and this 
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organization that eventually became CIAR a little longer •' 

than me. 

Q. Did you have direct contact - other than at the 
board meeting of CIAR, did you have direct contact with the 
other members of the board of directors? 

MR. MCDERMOTT: Do you - is there a time frame in 
mine??-- 

Q. While you were on the board, which I believe was 
from '88 to ' ^9 . 

A. We might have a discussion on the phone, like, 

Alex Spea|^..JS|harlie Green, and I. I don't know - I don't 
redtffii anf^SScussion with Osdene and Pages about this 
m#y#liig o|^^^ier CIAR affairs. 

Q. "And Vith the exception of reviewing certain 

Sf- 

research proposals in the sort of start-up phase of CIAR, 
other tha n^p^fe .. did you have any input into the research 
that was fNPf^id by CIAR? 

A. than that, no. I mean, you know, you vote 

as a member, does this look like a good proposal you want to 

’ take to the SAB at that very earliest phase of their life, 

| 

! so you would evaluate them, you would prioritize them from 
your perspective, as a board member, but that quickly, as 

far as I know, disappeared because it was - Dr. Lippman and 

his committee were getting going pretty fast after everybody 
was recruited, and I didn't have to do that anymore, or 


mm 
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Q. Can a cigarette have too much nicotine? ‘ ' 

A. Yes. 

Q. And what happens? 

A. It tastes real bad. 

Q. How about too little? 

A. It can - because it does play a role in taste, it 
can be tdb>„bland if it has too little. 

Q. Ans^ different blends of tobacco will yield 
different ausounts of nicotine in a cigarette, is that right? 

A. they could. You know, American blend, as 

it's call yds, ^ls burly, flue-cured, and Oriental, and burly. 


pei 


am 


sue- 


they are 


leaf, may have more nicotine than flue-cured, 
may have a little more than Oriental, but 
uded in different ratios in a blend, different 


spans of iratios. So if you're knowledgeable about leaf, 
taste, outcome of these blends, you can guess with 



8' 


reasonabl$ktspsa?tainty about where the yield will be. 

Q. nCfT'^our experience at Reynolds, did you come 
across cigarettes that were in development that had too much 
nicotine? 

s A. Well, compared to its tar, in development we 

tried - in my advance technology products group, we tried to 
abide by the public health officials in Europe and some 
scientists here advice to find a satisfactory-tasting 
cigarette, satisfying as to taste that had ten-to-one or 
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less nicotine ratio - tar-to-nicotirie ratio. That advice’ is 
in a variety of documents, the Hunter and Froggett 
Committee, the SCOTH Committee in Europe. Some of the early 
Surgeon Generals' Reports mentioned approaching a 
■10-milligram tar and a.1-milligram nicotine ceiling. 

Dr. Gori, who worked in those days for the National Cancer 
Instituts N|^ ised that direction. Dr. Russell in England 
was a big ^proponent of that. Dr. Thoureau in Munich. And 
§d been attempts to do that make a very 


the 

harsh-tascing 'cigarette, so, to my knowledge, no one has 


been able 





igure out how to get that ratio without the 
% cigfH|tte TOfflg too harsh. 

in terms of trying to soften the harshness of 
the taste/“■'^what efforts, if any, did you or people at 


f Reynolds tjfflrartf 

3^^ imERMQTT ; Dr. Burger, before you respond to 
that since I am not intimately familiar with 

all olP tfie commercial sensitivities that may be 
involved, if there comes a point where we are getting 
into matters that are still commercially sensitive, 
please alert me and we’ll take appropriate steps under 
the protective order, but beyond that, respond to the 

question. 

A. Okay. We obviously tried different approaches 
with blending; if we had more Oriental or more flue-cured, 
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less burly, would that suffice. We' evaluated and had some 
patents on approaches with natural constituents of leaf that 
might offset, because they're organic acids, the alkaloid 
nature of nicotine. I won't say which ones because that is 
proprietary, but they were leaf constituents naturally in 
tobacco. 

me think a minute here. We looked at our 


reconstituted.sheet; could you reapply what's naturally lost 
as to nioclt'‘ne back on the reconstituted sheet and not get 

too harsh wi't.ia some additives that are used in the industry, 

J. I 

but whichwjp&JB we evaluated, I'd rather not say for 
competitive Treasons. 


pT -piokably wouldn't understand, so- 

^ " jj 

A. They - we weren't able to find one that smokers 
liked when! ThJy tasted them. We didn't market any of those, 

■^vivmW-Vw, 

but, you we certainly had the intent, if we were 

successfuJI^Wlpecially since portions of the public health 
community^Sfeoulght it was a good thing to do. 

Q. Now this ten-to-one ratio, the ten milligrams of 
tar/one milligram of nicotine, what was the importance of 
"'the level of - maintaining that level of nicotine? 

MK. MCDERMOTT: Object to the form of the 
question. You may answer. 

A. Well, Dr. Russell is a good example. He felt like 
if smokers aren't satisfied, they won't try lower-tar 
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cigarettes. I have become friends with him over the year's 
and had good discussions with him. He and Dr. Gori and 
Dr. Thoureau at Munich all have similar mind-sets. If you 
make a low-tar cigarette with too low a nicotine, smokers 
won't like it and they won't buy it over a long period of 
time. So nicotine, as I listed earlier, has roles in the 

taste, the mquth feel, the sensation, therefore, of tobacco, 

I 

and as a consequence, if you have too little of it there, 
it's unal&Mpttable. If you have too much there, it's got too 

i 4 

much imp4-'-, too much harshness, too much bitterness, some 
people s^y, t|it they feel like lower-tar cigarettes, which 
isfiF%aoci t hing to do, would be more acceptable if you could 


in ^feh-T^iicotine. 

Q. ‘ bir. in terms of taste and mouth feel-- 


Well, let 


me back ulp.^""Jtt ten to one, ten milligrams of tar/one 
milligram^ ©J: ^icotine, the problem is that it's - the 
cigarette ha^a very harsh taste, is that right? 

A. yes. 

Q. So couldn't you address the taste and mouth feel 
issues with this cigarette by reducing the amount of 
nicotine? 

A. But then how do you do it without becoming too 
bland? See, when you say ten to one or less, which is their 
recommendation, they feel that you can't lower the tar any 
further unless you maintain the nicotine such that the 
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numerator, the ten, is a ten or less - nine, eight - and-'the 
denominator is kept at one. So the ratio, whatever the tar 
level is and whatever the nicotine level is, should be 
around ten to one or less. If it's - if it's more than 
that, it doesn't have enough nicotine versus the tar to be 
taste-acceptable. If it's less than that, the challenge has 
always bder i^t's too rough, it's too harsh. 

A company in Europe, Rothman Specials, came out 
probably late '80s, and it was abiding by the Hunter 
Committee^ar.i Froggett Committee's advice, but it didn't 
succeed fcgrc|gt^e it was just, too harsh. 

so I make sure I understand, if you held the 


A. ^Right - 

Q. ? -^en milligrams, and you took the nicotine from 
point - ojr €r<^m one milligram to point nine milligrams, 
would tha| f^arette be more or less harsh than one that had 


ten-to-one wcio? 


A. Okay. It would be less harsh if - because, see, 
you're - you're messing with the denominator now. So today 


here are cigarettes on the market that are successful that 
are ten milligrams of tar, but point eight milligrams of 
nicotine, so you've lowered that down, and that ratio is 
fine, but, see, that makes the ratio thirteen, fourteen to 
one because you've got a decimal point, a fraction, in your 
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have five-and-a-half percent share of market, something like 
that. I'm guessing. I'm not a - I don't follow the 


statistics. 



MR. MCDERMOTT: Don't guess. Dr. Burger. If you 
can approximate, feel free to do so. 

A. Well, that's an approximation. 

HlP. MCDERMOTT: But don't guess. 

p- 

A. ^„IUwas around that at one point. I just haven't 


kept up wfth it. So a better way to state it, at one point 
in time, it was there. The ones that you're talking about 


have a 


% substantial market share, but the health 


afSTyj of glc’j alg 1 would like to see the tar lower in those popular 
13 bJantfl. lit ! he ten is too high in that ratio for them. 

i > : ^ 

f They'd like ro get it lower. 

l]| ^ Q. AffS the reason that the - why is the ratio between 

16 tar to nicotine important to the public health community? 
17* .’ip. MCDERMOTT: Object to the form of the 

s ,1 ® 

question. I'm sorry. I didn't mean to cut you off. 
l|P^ A. Well, medical scientists, toxicologists, 

20 jg biologists, what have you, think dose is very important, and 
' if you lower the dose, you lower the risk or the toxicity in 
a laboratory setting, so if you have less tar, it's good, 

but if people don't buy it, it hasn't done any good. So 
they would like to eventually work down the tar ceiling. I 
mean ten is a milepost. That's where the SCOTH Committee, 
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W 4 \ 


which is a successor of the Froggett Committee, are today, 
but I think they'll move it down with time as a ceiling. 

The Surgeon General, in one of his late-'80s reports, 
suggested ten be the ceiling here. These individuals that 
I've listed understand, including the members of the 
committee, that if you don't maintain the nicotine yield, 
where it ten, eleven, twelve, thirteen-milligram 

cigarette^., today, smokers won't like the taste of the 
cigarette: r. - r .he "satisfaction, " quote, unquote, they derive 

I 

from that clcurette. 

' dk, how do you get-? They recommend that we 

pui|fjp|, sip -1 the '80s, you know, finding a way to get that 
ratifbr%own s.<i-ithat we can lower the sale average - 


sale-weighted average of tar levels. 

ilL_ 


Q. fEutTa-n terms of - in terms of the- Strike that. 

:AjAjtin the public health community, generally, tar 
is a short^^ for the bad part of cigarettes; is that fair? 

A. jn an y parts of the public health 

community. The more people are informed and experienced 
with cigarette constituents, they have recognized at vapor 
phase the nontar portion is also important, not as important 
as the tar, but also important. 

Q. And that's why whole-smoke studies are better than 
particulate studies? 

A. In my opinion, yes. I think - well, it's 
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compare five cigarettes of one to five cigarettes of 
another, you would on average get less exposure to tar in 
that ten-to-one cigarette, I would predict. There haven't 
been, over a group - because that's not my expertise - that 
have done that because we haven't found one that smokes 
acceptably. So I would predict if you had one that was 
successful 1 , that is, it tasted good, your average - because 
this is all oyer the board when you evaluate smokers - your 
average exposure would be less to tar. 

-v 

. ?}: 3 

Q. /•:: i ; why is that? 


one wo’.; l 


puff volume of those cigarettes with ten to 

•f 

d be average or smaller, and so the tar yield would 


Q. 1 'hat what’s referred to as compensation? 


; , compensation, incomplete as it is, occurs in 




some smo 


, yes, some of the folks that analyze this 


area could^P^r to that as compensation and how to minimize 
it with, you ilnow, ten to one. That's another thing that 
they're interested in, is minimizing compensation on 


average. 


I'd like to talk a little bit generally about 


smoking and disease. 

A. Okay. 

Q. Did the state of the knowledge concerning the 


relationship between smoking and lung cancer progress during 
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the time that you were employed by K. J. Reynolds? 

A. There certainly were more studies done, more 
areas. You know, as techniques became more sophisticated 
Jl and advanced, then these techniques have been used in 

clinical settings, more since I arrived at Reynolds. I mean 
its expanded. That outside research that I mentioned 


s earlier, I 


game aware of these people, these scientists. 







2 0 A: 


i on the ba^is new work they had done, so - and that had 
j) occurred, .T,_ch ; : of it, since I came to Reynolds. 

i’tj said that there were more studies done. I 
Ition is, more is not necessarily better? 
i gill 


the state of the knowledge actually move 




forward? 

A. !5fes,' : I think so. 

l 

Q. p&gs$fien you retired from Reynolds, was smoking a 
risk factolHplit lung cancer? 

MF^^MCDERMOTT: Object to the form of the 

question. 

A. Smoking was and is a risk factor. There are other 

it 

risk factors for lung cancer. Fat in a diet, sedentary 
lifestyle, all these have been reported. There have been 

more and more studies in the nonsmoking risk factor areas 
published in the later years of my tenure at Reynolds. I'd 
see more and more of it with time. Some of the 
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epidemiological studies and models with biological markers' 
employed began to be applied in nonsmoking lung cancer cases 
toward, you know, the end of my career there. In the 
laboratory setting, we did some things that were new and now 
used by others in people as well as in lab animals. In 
people your mutagenicity is an excellent example. So 

looking kb different attributes, smoking is a lifestyle, and 

& 


the relationship it may play in the onset of disease has 

f"\, . '5 

expanded.. -8 

Q. = whpn you started at Reynolds, was smoking a risk 
factor ini' cancer? 

. MCDERMOTT: Object to the form of the 

# pwgpjesitioiF 

A. 'obviously, when I said it was when I started and 

still is, | see, risk factor - population scientists, 

\ 

enidemiol &etjjplf s, and toxicologists that do risk analysis, 
it's a te^^ art. Risk, risk factor, before I came to 
Reynolds knaafter, has been used for smoking. It's been 
used for diet. It's been used for electromagnetic field, 
even electric blankets for testicular cancer in young kids, 
for example. They call them risk or risk factors. So then 
and now that term has been used, still is used by people 
well outside the industry. Every month I see publications. 
May of them call it a risk, a major risk factor, whatever. 
They use "risk" and "risk factor," many of them do. Others 
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say cause. I mean, you know, there's a variety of terms 


used. 


Q. And is there a meaningful distinction between risk 


T 4 


factor and cause? 


l% I 


IS; 5 


MR. MCDERMOTT: Object to the form of the 
question. Compound. 

A. r *T<i^ne, as a pathologist, there is a distinction, 

i#- 

and I thijxk to many epidemiologists, there is. All causes 

f ~y 5 

are risk Actors. Not all risk factors are causes, if that 
makes sense. One list is bigger than the other. 

Q. Lssymoking a cause of lung cancer? 

I® It brobably is in some people. I don't know, and 

■% \ 

I'Wt ^ho does, who they are, and how that comes 


about. 


Q. AiSd^would your answer be the same for - transport 

: | 

you back to 1^84 when you started at Reynolds? 

A. Mt^4ould be similar. I probably - you know, the 


research area has grown, as I've already stated. I said 
then, it probably does in some people, but at least it may, 
was my vernacular, and I tended to start out with "it may," 
and then if a discussion ensues between two scientists, 
between a lawyer and a scientist, I would get to the "it 

probably does in some people." That has not changed other 
than work primarily out of the University of Minnesota in 
the late '90s and probably still going on up there has, to 
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me, shed a lot of light on genetic predisposition, and they 
feel that, according to their publications - no tobacco 
company has funded any of this - they feel that there's 
about seven percent of the people that are more prone to 
develop lung cancer due to smoking, to air pollution, to a 
wide variety of factors. 


Q. : you involved in developing the ? Strike 

W ' 

that. 

fee 

rr i d you have any involvement in the R. J. Reynolds 
web site whilst you were employed at Reynolds? 

A. J I did, 

what was your involvement? 

review and critique things that our folks 


wrote, as fheiir boss. I didn't change much. I might have 


r i 


suggested -more accurate terms in part of it. So my 


one of review, I think is safe to say. 




.... i 


Q. Let. me show you what we'll mark as Burger 3. 

s, v £ 

(Thereupon, Deposition Exhibit Number 3 Burger is 
marked for identification.) 

A. You want me to read all of this or-? 

Q. Peel free to look through it. What I'll represent 
to you is my understanding of what this is, is a snapshot of 
various web pages from the Reynolds web site, and that 
snapshot was taken in March 19th of 2000, which is indicated 
in the lower right-hand corner, and I'll be operating under 
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that presumption when I ask you questions, and that's ny 
best understanding of what it is. If you want to look 
through it, that's fine. I just have a couple of sort of 
specific questions, and I can direct you to those portions. 

A. Okay. 

Q. If you would flip over to the second page, which 
has the Satejf number 52239 2017. 

A. r -Ok;iy. 

Q. .V: ut halfway down the page, it says, "Our 
Philosophic , s u jpid then the first bullet point says, "We 


risj|p; for a number of serious diseases and may contribute to 
causing thereH or "those" - I actually can't read it - 
"diseases lfr'^ome individuals." 

A. Ij huh. 

f \ 

Q- 
A . 

Q- 

A. 



read that correctly? 

lh. 

Did you have any involvement in that statement? 
I was fine with that statement. It seemed 
appropriate to me. 

Q. And what have you - was that statement true, in 
your opinion, from the time you started at Reynolds until 
you retired? 

A. It was for me. I didn't conduct a census of 
opinions with others. 
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Q. What is it about the evidence concerning - ■ 

mainstream smoke that makes you believe that it may 
contribute to a number of serious diseases, that first part 

that we read- 

A. Uh-huh. 

Q. -versus the evidence that makes you believe that 

cigarette ■sim-T-ing is not a risk factor with respect to 


I! 

I 








1 * 1 '; 
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secondhand s 


nj£pke? 


¥ 


f%< . MCDERMOTT: Object to the form of the 
question, but you may answer. 

A. iTi Medical schools of various kinds and in 

gralfStlte twining, most pathologists and toxicologists have 

plarl 

bJbPSPtist'i.OT. and epidemiologic training. Excuse me. I may 
be described as some to be from the old school, but many 


epidemioldfcfl'Sts are there with me. Anytime you get a risk 

■%.w.w«.\yvv 




ratio, a relative risk ratio below three, you're getting 


into an aij^i of very soft science. When you get down close 


r. 


to one, which it is for the ETS, there are - the accuracy of 
the statements as to whether a person was a smoker or a 
nonsmoker, there are other risk factors for both heart 


disease and lung cancer that could account for a two-tenths 
of one difference, and when the EPA came out with a report, 
they didn't say that the evidence was conclusive for 
cardiovascular disease, and the debate continues, and the 
work continues, but in the arena of lung cancer, they used - 
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and I have been a consultant to theEPA and FDA - they used 
a criteria, one-tail test, biostatistics that surprised me 
in the terms of their metanalysis. They threw out tests 
that had one or less risk ratio, and I listened to two of 
the fiercest critics of cigarettes and the tobacco industry 
excoriate them over that. I didn't participate in it. I 
didn't add, to it. I didn't talk with those individuals 
before or' after, but what they were fussing at them about is 

as*- 

the biostis^Mfcics they used and when you use metanalysis, 
how accur:i r e the questionnaires have to be, and they're down 
below - far iilow three. And so - and those were all 

printed \.p in the proceedings of the meetings, and that's 

r 

w&ere I y-tryt I guess I'm as old-fashioned as they are. 

Q. 411 d . who were those individuals who were fussing? 

A. Wynder and Dr. Feinstein from Yale 


University. He's one of the best-known epidemiologists in 


the world certainly in this country. 


Q. yWhihs' s the relative risk - or risk ratio for lung 


cancer in smokers, if you know? 

MR. MCDERMOTT: Object to the form of the 


question. You may answer. 

A. It varies from studies to studies, countries that 

they're in, and I don't know what the range is. I've heard 

eight to one, twelve to one, as that area, what I've read 
and heard in presentations most often. 
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A. Yes. 

Q. So what would it take to convince you that 
secondhand smoke is a risk factor for lung cancer in terms 
of relative risk? 

MR. MCDERMOTT: Object to the form of the 
que9ti° n - Calls for speculation. You may answer if 


8 you Stan. 

9 A. I'ci have to see some well-conducted toxicology 

■Ifi | studies cfcm'Scatrate the biological feasibility of the doses 

K 

I'l, smokers &cc.,....even in - and nonsmokers see around smokers in 

12 th^Mbrst situations and a well-conducted study that did a 


gg> tadw |joh s :fflntrolling the nature of the people compared to 

each othefr ar to age and demographics and life, other 

factors n#. As Dr. Wynder and Feinstein both said at 

’ * 

that meet,!no i it's called the Tox Forum meeting - I think 


it was *91 thereabouts - you have to do continued 


1%# follow- 


those questionnaires, when you're looking 


19 f back and doing a prospective, to continually assess whether 
2 ?) some of your people said they were former smokers and never 

smokers or vice-versa and have something - you know, if 

22 you're going to use a questionnaire, which is obviously what 

23 you have to use, you have to have a very detailed one about 

24 their dietary habits and how they flourish or go away over 

25 the time you're studying, and if a relative risk ratio in 
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A. Occasionally, especially if they were in the peer 
review literature. I didn't - I didn't make - I didn't look 
at the federal register and those sort of things. I didn't 
follow those policy documents. I was more interested in 
research papers that were published in peer review journals. 

Q . You indicated that you were a consultant for the 
EPA, is that- right? 

"N 

A. Yes. The NIEHS has the National Tox program under 

I. f 

P them. EPA i; : t one of their sponsors. When I worked at - for 
the medical center and the University of Arkansas and 1 
worked at i-thgt National Tox Center, EPA - it was a joint EPA 

# 

, ar.d^QA lab • At the National Tox program, I don't know all 


t>*n***in o f these agency cooperative agreements or how 


much of fe^i^^^L labs is EPA, FDA, and all that any longer. 


but there pLL....C4ie National Tox program, I served as expert 
review pathologist on what's called pathology working group 
a number ot . They would call upon my expertise about 


once every.. 


e to five years to be one of the main three 


to decide who got their pathology contracts for a 
three-to-five-year period of time, and the last time I did 
: ' : t ha t was early 2000. 

Q. And I believe in your earlier testimony in earlier 
depositions, you indicated that you had had some 
interactions with the FDA? 

A. Yes, I have, uh-huh. 
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Q. And the FTC? - - - 

A. I have talked with some individual with the FTC 
over the years once or twice. My staff has gone and 
presented the FTC on Eclipse, for example, some of my staff 
years ago on various methods in addition to the FTC method 
that could be employed. Frequently, my staff has interacted 
with the FTC, less frequently personally on my behalf. 

Q. Were your interactions also concerning Eclipse, 

f" 

your pergpn<sil interactions? 

A. It was actually more Premier. 

Q. 5 your contact with the FDA? 

A. , when I was - on two occasions I've been 

m 

amW&M by scientists in the FDA to serve as a 

^ consultant for* special projects like establishing a review 
board, a j&cee^tific advisory board. I've agreed both times, 
and both timol they didn't get the funding. One of them was 
to help biUiS some labs and design them and employ the 
methods as an oversight. The other one was to be on a 
scientific advisory board for pathology and toxicology. My 
staff has interacted with FDA people more so than me. 

And you mentioned Joe Gori at NCI? 

Uh-huh. 


21 

Q. 

22 

A. 

23 

Q. 

24 

A. 

25 

with him 
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mainly at the Tox Forum. I've - he sent me a courtesy copy 
of his book he published last year, and I called him to 
thank him about that. That's the last contact I've had with 
him. 

Q. Did you have any contact with him while he was 
working for the U.S. Government? 

A. i was at the Department of Defense - 

actually, l^h.i 1 e he had that less-hazardous-cigarette 
program, still in veterinary school, so by the time I 

worked for th - Medical Service Corps, he may have, by that 


time, not be working for the Federal Government any longer. 
I dot*' t know that much about his past. 


ie^ 
17 
10 
1$ 
20 
2 
22 

23 

24 

25 


M|iMCDERMOTT: J. P., when you reach a logical 

stopping point, if we can take a two-to-three-minute 
break, X, would appreciate it. 

MR. ^LLISON: Sure. Why don't we just go ahead 
and c|^ that now. 

Ppftrgreupon, a recess is taken from 11:20 a.m. to 
11:30 a.m.) 

0. So we were talking about your contact with the 
^Federal Government before we took that little break. 

A. Uh-huh, yeah. 

Q. Other than what we've talked about, the FDA, FTC, 
and EPA, have you had any other contact with representatives 
of the Federal Government while you were employed with 
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Reynolds? 

A. In my early years at Reynolds, a pathologist that 
I had worked with at Fort Dietrich called me up and asked me 
would I consider consulting for some studies they were going 
to conduct, and, if not, would I give him some advice, and 
they were studying artillery pollution, going to, radiation 
and smoking, and soldiers and artillery and perhaps some 
around radi .'it- _on, and they were trying to employ a lab 
animal mod^i that might evaluate some of this, and I told 
him that it wouldn't fare well for the powers that be in the 
Federal Gcvs;:iment to see me, as a tobacco employee, help 

desigh a for interactions of cigarette smoke, brass, 

P ’ J 

apfeothi’: cct.;il dust and radiation, but 1 had some 
recommends ti <Ihs for him to look at, and reverting to some 
individual;: qj^at I helped him recall from our mutual past, 

that Doug' Spaifk (phonetic) at Edgewood Arsenal on brass and 

- f 

inhalation*studies, reverting to some folks out at Baettele 
Northwest, smqke studies and some of the publications of 
Baettele Geneva and what have you, and, you know, where he 
might look for radiation exposure. But I felt that he, in 
his duties and association with Los Alamos, had more to 
offer there than I did. So it was just a conversation on 
the phone. 

Q. Tell me a little bit about the interaction that 
you had had with the FTC regarding Premier. 


in 
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A. Best I can recall, they asked to meet with us - - 
because they had been petitioned, as had the FDA, to - about 
Premier, and they wanted to know, among other things, what 
studies had been conducted in addition to what was in the 
Premier monograph. They were aware of that. I think it had 
just come out. But they wanted to know all the other things 
that we dtnild share with them about the development of 
Premier and its testing. Most of the testing is reflected 
in that monograph, but there were some prototypes that we 

decided n \ ' o market that had been tested, and they were 

p . 

curious about, some of that information, so we met with them. 

I 4i:’t remember if it was late '89 or early '90. It was 
s&iSf^&erehfP there. I was one. Dr. Hayes, and Dr. DiMarco. 

Q. did you provide the information that they were 

interested int 

A. ; Y~3l. I answered their questions and showed them j 
parts of pfp^fentations I and others had made at Society of 

5 

Toxicology, for example. 

Q. Were there any studies done on Premier that - on 
the final product of Premier that weren't contained in the 
Premier monograph? 

A. I don't know of any. There may have been. If 

they weren't there, they were published subsequent to the 

monograph. I just - I just don't know if a hundred percent 
of them were in the monograph, to answer your question. 
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Q. But either in the monograph or subsequently, they 
were all published? 

A. Yeah. Yes. 

Q. Was Premier in development when you came to 
Reynolds? 

A. Yes, I think you could say that legitimately. In 
the early^' fl Os the ancestors of Premier, if you will, the 
prototypes, been refined and improved for taste, albeit 

not enoug|M§ but improved for taste. So when I got there, 
they were 4 tc i^.1 - they had the basic design conceptualized 

and reduc^i to lab-scale products. They were still 

• | 

ime*rbvingf^H^ taste and various versions being tested for 

sssi 

dyUilial s of smoke constituents and short-term 

toxicology- 1 . ests. As they got refined and improved, things 
got to relibiyt moving fast, and most of the work that's in 
the monogragh^was - occurred after I arrived. 

Q. A^^irector of toxicology from '84 to '88, did you 
test Premier^rototypes in your lab? 

A. '84 to '90. 

Q. '84 to '90. I'm sorry. 

A. Yes, sure did. Sure did. 

Q. What was your understanding of the goal of 

Premier? 

A. Well, it was - in fact, I helped write the book's 
preamble, but it was to reduce the biological activity and 


GRAHAM ERLAOCR 1 ASSOCIATES 
3504 VEST HILL ROAD - SUITE ZZ 

http://legacy.library.ucsf.ecEi(^hial6iQTih3ffip3aQG)/p«2Wv ndj10001 


52649 0412 








f" 


1 

2 

3 

4 S 




y 

q 

L0 




■if 5 " 


13 

P" 

1% 




lfe 

1*7 

id 

;S 

1| 

$ 

20 

21 

22 

23 

24 

25 




Gary Thomas Burger Page 72 

the chemistry and the toxicology of the Premier cigarette 

versus other cigarettes obviously, to make a product that 

was acceptable to consumers, and 1 lumped probably two or 

three of the - you know, one objective was a chemical 

reductions, another was the toxicity, another was the 

environmental tobacco smoke or secondhand smoke, and another 

was the - you know, and most importantly perhaps, the taste, 

■> 

acceptance, ~ 

Q. And Premier was not commercially successful? 

No, I.t wasn't. 

Ih'hy hot? 

Hor.c-utly, I think we rushed it as a company. It 
I have enough time to get all of its taste 
problems worked out. I also believe - you know, the feeling 
I had at tffte "fiLme- We took it from the market is what I 


A. 

Q- 




just said y 


Afterwards, working on Eclipse, I felt 


like the tfiipf|)logy of Premier, the physical design of it, 

1 would neverfave worked, but at the time I just felt like we 
hadn't had enough time to work on it. It was rushed. 

Q. Do you know how long it was on the market? 

A. I don't remember exactly, you know. I don't think 
it was there quite a year, but it may have been. I just 
don't remember. 

Q. And did Premier have health claims in its 
advertising? 
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A. Not in its advertising. - • 

Q. Were there health claims other than in 
advertising? 

A. Well, the results of the toxicity testing and the 


chemistry constituent testing were published, so it wasn't a 


health claim, but it was scientific results that show 
improvemdiM;. 


Q. 'There are health claims in the Eclipse 


advertising? 


They revolve around the potential to reduce 


risk, but fro me, that's a health claim, if you will. It's 

a flliliction of risk potential claim. 

ptili; 

there weren't comparable claims, whether you 

■ ■ ■ j 

called them heath claims or reduction or just risk potential 


claims, in cohnection with the advertising of Premier? 


* there were not. Some critics of Reynolds 


a icieaner smoke a health claim and made that 


: 

2 ^ 5 * 338 -" ! 




allegatid s n7'that was not how the chemists and the 
toxicologists saw cleaner smoke. They were talking about in 
the laboratory setting and in the physical chemistry - 
chemical constituent setting. But after we went to Tucson 


and other places with Premier, we started hearing that 

criticism. 

Q. The - and this is obviously not the correct 
technical term, but the numbers for reduced biological 
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activity, reduced toxicity, were more significant with 
Premier than with Eclipse, is that true? 

A. In some cases they might have been greater 
reductions with Premier. In other cases they were greater 
with Eclipse. It depends on which assay you're talking 
about and which constituent you're talking about, • It's a 
mixed bag. They're very similar in many ways. For example, 
the mutagenicity and cytotoxicity of the condensate in 

• NV • • 

| Eclipse is every bit as good as Premier. The whole-smoke 
toxicity i o little better for Eclipse than it was for 
Premier. ‘' ^^oxyhemoglobin in smokers is less for Eclipse 
thafffife wi .-^Premier. Other assays, the reductions in 
ii#iS§ ati uS rodents is a little better for Premier, the 
changes. £)p I^t depends on which assay you’re talking about. 
The vapor phasb reductions are greater for Premier than 
Eclipse. -So it's a mixed bag. 

Q • Jte you know why Reynolds didn't make health claims 

r 

in connection with the advertising of Premier? 

A. I didn't want them to because we hadn't had enough 
variety of tests and work in smokers to make me feel 

I 

comfortable with such a claim. I think that's the mam 
reason Reynolds didn't. 

Q. So the research supporting Eclipse is better than 

the research that supported Premier? 

A. Yes. 
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Q. How so? 

A. Well, we learned from our past mistakes in terms 
of taste and in terms of what - you know, what's beginning 
to evolve, and we wanted to do work at at least four medical 
centers, three or four, on various aspects of the markers in 
smokers that are contrasted with nonsmokers. So take 
smokers tffta*- are using one of the market products today and 
have them smoke Eclipse and have blood chemistry done, 
cytology the lung field and the bloodstream, 
physiological markers like lung capacity and permeability of 
airways, things that have been published, some of which were 
put eft he c if ter Premier, by the way, and see, you know, with 

- m 0 . 

a^giH^it, pH! ^rey saw the contrast we saw in the toxicology 
studies, llnS if they did, then a health claim around 
potentialf'TG'reduce risk could be substantiated. So that 
was the ^f^rence. It was state-of-the-art, and we 
amplifiecN&ur process, our four-step process, before we 
would consider reduction of risk claim. 

Q. I'm sorry. And, again, the four steps? 

A. Chemistry, cell culture and in vitro testing, 
which means not in animals, animal testing, and clinical 
parameters in smokers. We have, as I'd call it 4(a) - have 
a panel of experts evaluate if where we think all the data 

nets out, if they agree with it or disagree with it. 

Q. And so 1, 2, 3, and 4(a) were done in connection 
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A. Yes, 4 and 4(a). Yeah. 

Q. And which of these were done in connection with 


io -I 


Premier? 

A. The first one, definitely; the second one, 
definitely; the third one, partially. We did no long-term 
skin paiijtfc-ing with Eclipse. Before we could have gotten 
very far with that, it was taken off the market. 

MCDERMOTT: Dr. Burger, did you mean Premier? 

A. ? ruean - I'm sorry - with Premier. 

ksSa©? WITNESS: Thank you for the correction. 


didn't do long-term skin painting with Premier. 
1 WITNESS: Thanks for my preparametal 


abseSfffhdedness. 

Q. then the clinical parameters, 4 and 4(a), did 

you do ei-thor of those with Premier? 

A. ; we sure did. 

Q. > Do you know why they hadn't done animal testing, 
long-term animal testing before marketing Premier? 

A. We - I was in charge of that, so I definitely know 
why. We had done everything we knew to do with Eclipse, 
and - I mean with Premier, and with Premier we also had done 

markers for skin painting, a ninety-day study, so I knew 
approximately how the outcome would be in skin painting, but 
we hadn't started that up yet. We were beginning to hear 
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enough concerns and complaints from’smokers about it that I 
didn't want to kill the animals needlessly and spend the 
money needlessly, so I didn't allow the initiation of that 
to take place. But the - our stewardship program, all the 
elements of it had been met and abided by in Premier, and 
Premier was probably the most extensively studied cigarette, 
chemically and toxicologically, that had ever been done. 

Multiple inhalation studies were done, and we 
weren't gllr up to do, nor was anyone else, believe it or 

si 

not, set ojt: :lo do skin-painting studies at the time, and I 


tc wait t1IT we got geared up. It was a big surprise for 
mi. The toxicology testing labs that do skin painting were 
far and fow L>=twesn, and none of them had experience with 
smoke condensate, so it was obvious we'd have to do it 
ourselveS|gp||^ait two or three years and underwrite or 
finance a^^^ing lab to get up to speed for it. 

Q. ? D^id^you use any outside testing labs for Premier? 

A. Yes. 

Q. Which ones? 

A. Litton Bionetics, which has changed its name 
several times. Baettele Northwest. In the early phases of 
prototype development, we'd use A. D. Little out of 

Cambridge. We used Stanford Research Institute on the West 
Coast. Some of the earlier versions of Premier we might 
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have had, I just don't remember because Johnny Hayes and Sam 
Simmons did that. We might have had some means tests done 
at Microbiological Associates, but I don't believe we did. 

I just don't recall. I know I'm leaving somebody out. I 
just can't remember. 

Q. That's okay. It's not a memory test. Other than 
the ones that you mentioned and the ones that you can't 
remember- 

A. iv«i.ght. 

Q. - did anybody other - well, did anyone other than 

the resea^tcS Jl abs that you contracted with have access to 
remitr - information about the Premier technology? 

. fcjv . .MCDERMOTT: Object to the form of the 

questron 

# ■ 

A. Pliant to make sure I understand the question. 
Obviously^ if -fchey did the work, they got - we gave them the 
cigarette!” gave them the basic overall design of 

Premier irt that exercise so they'd know how to light them on 
machines and all of that. We shared with them some of the 
chemical analyses because if they do cell culture work with 

I 

"■'the condensate, they had to have a feel for the chemical 
makeup, how much is glycerol, water, et cetera. So we would 

elucidate them as to physical - we would enlighten them as 
to the physical characteristics of Premier, and some of them 
included Oak Ridge Labs chemistry work. Ah, it's coming 
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back. And so we, in order to have them do work, would share 
some information with them, but the exact physical and 
chemical characteristics of the capsule and the heat source 
and all that, we wouldn't go into it with them. 

Q. But did you try to keep the development in Premier 
technology a secret from your competitors? 

A. Sure, in the early days, we certainly did. Once 
we got tlv monograph out there, a lot was revealed, if you 
will, and our patents would reveal a certain amount when 
they're i: 1. 

Q. i^t^r than, though, the sort of publicly available 
out Premier, are you aware of any 
I between Reynolds and its competitors 


infWtatiJP 




A. I "ttTInot aware of any. I didn't participate in it. 
You know, : a r Scientific meetings, some scientists from other 
companies ulq’.fijd say, "Well, you certainly surprised us with 
that one," tnat kind of language, but that wasn't - I didn't 

tell them anything about the- 

THE WITNESS: Excuse me. 

I 

A. I didn't tell them any- 

THE WITNESS: You're supposed to punch me. I'm 
not supposed to punch you. 

A. I didn't tell them anything about chemical testing 
or product design or anything prior to it coming out, or 
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afterwards, for that matter. I just don't - I know from r - 

DuPont days and Rohm and Haus days, that's not a 

professional activity, I mean, you know, to be talking about 

the proprietary, sensitive subjects of your company with 

competitors. It's just not right. 

Q. Once Premier was on the market and it became 

apparent fhatj j t wasn't doing so well, was there any 

-\ 

discussion., about making health claims in an attempt to 
improve tffe consumer acceptance of the product? 


x t y 


You know. Bob DiMarco and other senior 


members staff like myself would talk about what would 

| JL* $ 

it td %aV*e at least a risk-reduction claim, which is, 

irf!Fllens#| a nealth claim like it is for dietary products, 

for fiber*cUtU what have you. And after Premier was pulled 

s|'f ( 

from the marked, which I think is in your question, 1 

£ 

championeidea to have medical school studies done and 
got appro\Prts proceed and the funding potentially. I mean 
once - once I got the studies proposed and agreed to be done 
by medical schools, then I wold be provided the funding* 

But we had a breakthrough of a technology, and 
chat's part of the reason I went to advance technology 
products in '90, and so we just put those on hold. We had 
some proposals from probably three or four medical schools, 
but we told them we didn't know when we would do these 
studies. It would depend on the future of tobacco-heated 
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cigarettes. So they were angst about not having the -■ 

funding. 

MR. ELLISON; I'm sort of at a logical breaking 

point. I can go onto my next topic or- 

MR. MCDERMOTT: This is fine. Do you want to 
break for lunch? 

MR.. ELLISON: We can break for lunch now and- 

MP. MCDERMOTT: That's fine. What time to you 

wan- to. resume? 

Ml?. ELLISON: Well, it's up to you guys. I mean 
I'm Nsf#/ going to be out for probably half an hour, but 
f you*want to take more than that, that's fine. 

MCDERMOTT: Why don't we just say one o'clock. 

rPHELLISON: Okay. That's fine. 

. {Thereupon, a luncheon recess is taken from 11:55 

a.m. ’ 12:59 p.m.) 

Q. was actually one question that I had about 

Premier tUktr^l forgot to ask before lunch. 

A. Sure. 

Q. Were the nicotine levels delivered in Premier 
^ comparable to the levels delivered by other kinds of 
cigarettes? 

A. It's - it depends on which test, which method of 

machine yield that you would use. The FTC, they - it was 
comparable to the lowest end, maybe a little lower than the 
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brands now in Carlton. On fifty/thirty it moved up into the 
range more of the ultralow-tar brands like Vantage and Merit 
and - I don't know - maybe Kent, the ones that are four to 
five milligrams of tar, in that category. So in the blood 
levels of nicotine, which is what some people look at today, 
was the same or lower than most brands, including ultralow 


tar. 


Q. HBut in your opinion, the failure of Premier was 




Jggkaffc did not deliver enough nicotine? 


A. f-I# didn't deliver enough taste. That might have 


been partial-!^ nicotine because of the role nicotine plays 
in ftsaijte. | it was just not tasty enough or tobacco tasting 
e^qsesFfei. EiLh^r way you want to say it, it failed, either 


way. 


Q. P 


I'd like to talk a little bit about Eclipse 


Q. l&rieHlet me sort of just get them out there. I'll 
give you what we'll mark as Burger 4, and we'll mark this as 
Burger 5. And I, incidentally, have one extra copy of that. 

(Thereupon, Deposition Exhibit Numbers 4 and 5 are 
marked for identification.) 

A. Okay. Any particular page? 

Q. I just wanted to let you - I mean I have some 
questions, and you don't need to read all of them, but let 
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greatly reduced with Eclipse. Hyperplasia and metaplasia’ in 
the lungs of rodents, great reductions in numbers of tumors 
by painting the backs of rodents, Wynder's original model, 
the reduction of all the major classes of carcinogens, some 
to nondetect levels, others eighty, ninety percent reduced 
compared to ultralow tar, and greater reductions compared to 
lights, back of or very minimal mutagenicity in toxicity 
tests. Return of airways in clinical studies like 


Nebraska'^y^inard' s study imply that and show that the 
airways be. 7 in looking more like nonsmokers, as opposed to 
smokers. 1 So ill those are considered risk factors and signs 
of fPf&k and s|gns of potential of cancer, so that's what 


Q. Why' doesn't the advertisement say, "Eclipse does 
present leuii-^f a risk of lung cancer, " based on what you 
just described? 


A. , okay. A pet peeve of mine, I wish we had a 

lab animaf*™§§el that we and other people believed was a 
good model of lung cancer and, in particular, reflects 
epidemiology results in smoker and nonsmoker studies. We 
'don't have that. Nobody has been able to consistently 
produce or even ever produce lung cancer with cigarette 

smoke in rodents. I wish I had that model, and then the 

other part that I would like to have to feel that I could 
absorb any criticism as a scientist and the company that I 


GRAMM ERLACRER A ASSOCIATES 
35(H VEST RILL ROW - SUITE 22 


//legacy.library.ucsf.edffi^d^mrBffiE^l^dfw.indusTrv^ocu^araf&ife^e^u/^ocs/qfjlOOOl 


52649 0425 






BEST 

COPY 


1 

2 
3 

W” 4 4 




•5 

8 

3 


ii- 


# 


13 

p 

1 

1 

1 

1 




lfpli 

itr 

20 

21 

22 

23 

24 

25 


Gary Thomas Burger Page 85 

work for could withstand any criticism of scientists, a * 
marker in people that everybody agrees is an early change 
that could lead to cancer. So if we had those kinds of 
models and then the studies to support that Eclipse wouldn't 
result in cancer in people that smoked only Eclipse, then I 
might be more comfortable with such a - you know, such a 
claim. 

Q. Is it sort of fair to say that the "may" is if 
what we kp&w * if what we think is true about smoking and 
lung cancer is in fact true, then it does, or we just don't 
know enou^|« say "does"? 

MCDERMOTT: Object to the form of the 


es 


A. 


ome degree, I would agree with that statement. 


If what -p^-wduld amend it to say if what we think and what 
the public health officials think is true, then this might 


result in cancer, so in some ways "may" says that. In 

■ L 

5 other ways JxMs just an acknowledgement that we don't have 
the right models, and not enough is understood about the 

;■ mechanisms of lung cancer in general and the contribution 

t ; 

^smoking makes to the onset of lung cancer. You know, if 

that was better understood and established, then "may" might 

disappear. "May" might disappear; that sounds weird. "May" 

could disappear. 

Q. So the studies that you referred to make you feel 


GRAHAM ERLACHER I ASSOCIATES 
3504 VEST HILL ROAD - SUITE 22 


http://legacy.library.ucsf.edQ?M/»nrQ]|M]0/|>dt'v uftJSSfcs/qfjlOO01 


52649 0426 








1 

2 

3 

F" 4 \ 

V. 


Kt 


13 

*#l 

ii> 


i 

< 

x ¥ 

2 s p 

2 r 

22 

23 

24 

25 


• W 


f best I 

[ COPY J 

Gary Thomas Burger Page 86 

comfortable that you can say "may" but not "does”? 

A. Yes. 

Q. And you don't - do you think you could make the 
same kind of claim that is made about Eclipse about other 
kinds of cigarettes on the market? 

A. I don't know of any other cigarette on the market 
or in theh~ mark etplace that would fair as well across the 
board as Eclipse, so I probably wouldn't feel as 
comfortaBii ^ I wouldn't feel as comfortable. I haven't 
tested °r # y staff tested - my former staff - every 

cigarettej|i8f8't there in all these ways because Eclipse, in my 

: i ’ 

miitSyldetract d Premier as the most extensively studied 

Mas fa 

c€ ? 11ep^es|". So I don't know of an ultralow-tar 
cigarette%Sat today would fare as well as Eclipse does, so 
I'd be les§' w £&rnfortable with this claim. 

Q. Let 'me ask you to flip over to what's - the 
heading scientific results, and the Bates number is 

55 - I'm ferry - 52251 4656. 

A. Okay. 

Q. And I'm looking at the column that begins with 
"Lower Carcinogen Levels." 

A. Yes. 

Q. And it says, "The smoke from Eclipse displays an 
eighty percent reduction in overall yield of these fourteen 
compounds when compared to the smoke from a leading 
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tralight cigarette, ” and then parentheses, ”.13 milligrams 
versus .68 milligrams," period. Do you know how Reynolds 
chose a leading ultralight cigarette as the reference 
cigarette for that study? 

A. Well, when these studies began and may have - it 
may have remained the leading lights in the tar category 
closest tbv x Eclipse's FTC tar numbers, it was the leading 
seller rn^that tar-level category, 


category, 


l < 

Q. you chose that because it was the most 

successful?’ 1 * , 

A. had the largest market share in that tar 

; $ * 

tiil§ - and that's ultralow tar. It was the 
u|&$^ow-tar cigarette, plus it was very close to 
14;*!;$ the FTC nut.u,c. s for Eclipse. 

Q. Then under the heading of "Decreased 

Toxicity";-- 

A. huh. 

Q. I^pi^tshe bullet point that says, "Condensates 
[parens] (tar) made from Eclipse smoke produced ninety 
percent fewer tumors and resulted in eighty percent fewer 
^tumor-bearing animals in mouse skin-painting studies where 
mice had been pretreated with a tumor initiator, " and then 

there's a parens, "(DMBA - dimethylbenzanthracene)." 

A. Benzanthracene. Excuse me. It's a mouthful. 

DMBA. 
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Q. Do you know what the reference cigarette was for 


those studies? 

A. It was 1R4F, Kentucky reference. 

Q. And is that an ultralight? 

A. That's a light. 

Q. It's a light. And what's the - what's the 

Kentucky Inference ultralight? 

A. ;> I believe it's 1R5F. 

r-i : * 

Q. you know why Reynolds used 1R4F for the 

I 

condensat|^ you know, the tumor testing, but the ultralight 

for the lower-carcinogen-level test? 

! 

A. Yes, there were several reasons. One is one of 


13 Idgl -*- -.C! . 


u'd have to have a lot more laboratory 


14 | f technicians working several shifts to generate enough 

1 !E> j condensati? from a 1R5F, which is, like, eighty percent air 

^ jr : 

16 U. diluted. .So to get enough condensate to test in these 


l’f 1 high-dose | 


ing studies, you have to burn several 


it >r million cigarettes to get enough condensate. My 

k 

IS 8 j recollection is that it's four or five hundred thousand with 

u 

2d !j 1R4F. The other reasons were that the 1R4F has been the 

2 1 '""most widely studied in skin painting cigarette out there 

22 over all the years. So in comparing your results per 

23 milligram of tar or per cigarette - and we compare both 

24 ways - it is the historical standard that you can compare 

25 to. 
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The third reason is that milligrams of tar, you' ' 

use the same amount weight of tar painted three times a week 

on these mice, and so the chemical profile of a 1R4F per 

milligram of tar and a 1R5F is very similar. So as a result 

of all that, we felt 1R4F was the best overall choice. We 

did do some short-term skin-painting studies with the 

ultralow-iar reference cigarettes, 1R5F, 1R - I mean the 

■> 

leading commercial ultralight. It's the skin-painting study 

primarily ur-d ..some of the inhalation studies with rodents 

that we tended to go to reference cigarettes like 1R4F 

because of all the knowledge about it in the scientific 

liteiatuie. *' 
is 

^ r. Aii Jfr Eclipse was marketed, did you hear 
criticism hive you heard criticisms of Reynolds for using 
1R4F, as opt-:■ red to an ultralight for comparison purposes? 

A. ’We presented a lot of our work at Duke, and one 
visiting scientist, public health official, you know, 
suggested that future work be done with commercial 
cigarettes. We took his suggestion. We did some of the 
work since then, since '96. There have been - we have a 
committee called Tobacco Control. They publish their own 
journal. I believe that was mentioned in an article or two 
there. They tried, through several publications, to put 
forward all their criticisms and concerns about Eclipse, and 
I believe that was mentioned in one of those. 
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Q. Do you remember seeing a Massachusetts Department 
of Public Health study concerning Eclipse? 

A. Yes, sure do. 

Q. And do you remember sort of generally what the 
conclusions of that study were? 

A. Yes. The - it was a very peculiar document, to 
me. They^'fc.ook part of the chemical constituent list and a 

method thnc t|iey didn't use ever before or tell us to use, 

. ^ 

and it wain't the Canadian method. It was a strange 
concoction venting and not venting and puff profiles that 
I had nevfi $eon before, and they published it and said 


thel 


ire rfytlrtil cigarettes commercially available that have 

constituents than Eclipse. So we went 


I 


back and 


h • everything and showed that one method only. 


f one brand oiiiyt ours. Now, had less of some of those 
constituents. ^ When you looked across the board. Eclipse 
beat even Now brand everywhere else but that one method 


18 T and that One "method of vent blocking. We also did versus 


ss* 




Carlton and Now, which is the brands they used in that 
study. We did a bunch of chemistry and short-term toxicity 
"tests, and Eclipse killed all of them in that comparison, 
and that's being - that's been - part of that's been 

presented already, and it will be published this year. 

Q. Let me ask you to- Was there a discussion about 

making a secondhand smoke claim in connection with the 
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kept up with that. And, of course. Premier, as stated in' 
the monograph and their advertising, and Eclipse have 
reduced-secondhand-smoke claims, if you will. 

Q. But it's - , 

A. That covers - we had a project called Vantage 
Excel, where we were trying to lower sidestream smoke, and I 
think we hj jd^ a test market, but I can't recall. But its ash 
was too Jxaky', and people didn't like it because its ashes 


r 

were too p 



ja chunks. 

t> the focus on reducing secondhand smoke is a 


mce to nonsmokers? 

$ for people concerned about it from - 
otherwise. That's - you know, smokers - we 
take the if 1 Ce&dback and what they want in their cigarette 
and try tb^arHIlress them, and some of those smokers are 
rongemeA ^ol t, you know, what they may do at the risk of 
the healtp^p^those around them. I mean that's what they 
tell you.^flncj so they'd like a cigarette with less 
secondhand smoke. So that - I've summarized our attempts to 
meet their request. 

Q. If you could take a look at the - still on 

Burger 4, the Bates number on this one, the last four digits 
are 4653, and the heading begins "Important information 

about a new cigarette your patients may ask you about." 

A. Right. 
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, - 


Q. This appears to be a form Tetter. Do you know 
whether any such letters - any letters like this were sent 
by Reynolds? 

A. Yeah. To physicians in the Dallas/Fort Worth 
area, where the test market is - was. Any physician or 


health official that may call our web site or ask for the 
brochure ^•could get it. 

Q. *“’And this is a letter from you? 

r:.>1 


Q. Whip advice did you want doctors whose patients 


Tl-J came to 


questions - what advice did you want those 


doc|@fii-s ttl give their patients about Eclipse? 


fJR. MCDERMOTT: Object to the form of the 


15 f 


quest for. 2 You may answer . 

A. ' WeTi, let me answer it this way, how I arrived at 
such a letter,1 you know, that I would write. We knew that a 


lot of cr3 


isms that we encountered with Premier in their 


l& test markets and with Eclipse in ' 96 when we went to 

19 ’ Chattanooga was local physicians felt uninformed, so we 

20 talked about, you know, maybe head of R and D or any of 

21 ^several scientists could write a letter and describe what 

22 Eclipse was all about. Then we worked with a group called 

23 Piedmont Medical, which is - they do tests with consumers of 

24 lots of things - hair, shampoos, cosmetics, 

25 across-the-counter drugs, et cetera. They're in this area. 
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And we did focus groups with doctors, they did, and some.'of 
my scientists were with them, like Bob Suber, and they did 
them in this area and they did them in the Dallas/Fort Worth 
area, and, you know, do you think physicians would like such 
a letter in case their patients asked about it, and, if so, 
what should it reflect. And this was a result of that. 

"o my thought about what I wanted out of this was, 
one, to Repeat that quitting is the best alternative, which 
I do the^i the first paragraph, and acknowledge once 
again that smoking is a big risk for these diseases and 
acknowlec^®—what they've told me, whether they're in my 

ojps®Ji|:le of scientific friends that I have, that we 
patients who continue to smoke, and as a 
result of a 1 " t that, just like you to be aware of this in 
s >; ■ you about Eel ipse. 

t did you ever have any contact with physicians 




who recei|^&i|his letter? 

A. some letters sent to me, some thanking me, 

physicians. Others - I had a few letters saying they didn't 
want this material from - ironically from a couple of 
nurses, and some physiology exercise guy in Dallas wrote a 
letter, said he didn't want any of it. So I believe there 

were two nurses and one exercise coach, or whatever he was, 

physiotherapist. I don't know exactly what his background 
was. I got no MD letters like that, so- 
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Q. In terms of the studies that Reynolds did 


Page 9S 


Eclipse, they did smoke composition tests, is that right? 


A. Yes. 


Q. Test tube studies, in vitro studies? 


A. Right. 

Q. Rodent studies? 


Right. 


studies with smokers? 


A. we did - or in the medical school studies 


scenario, t| 


medical schools did. 


Q. pipSfre there any other studies that Reynolds did or 


sidhea, ■ other than those types of studies? 
Pi^^%clipse and Premier? 


Q. ""■'©p.' kclipse only. I'm sorry. 


A. ; Eclipse. I think the earlier prototypes of 

WMMUAM^h. 


Eclipse, 


screemn 



thd some work done at SRI and Litton that were 


fcotype kind of studies. Other than that, I 


can't think of any. 


Q. Do you recall anybody ever suggesting other 
studies that weren't in fact done on Premier - I mean on 
Eclipse? I'm sorry. 

A. Well, the studies that in '96 some were not done, 
our expert panel suggested we do more work comparing to 

commercial ultralow tars, so some of that work we did in 


response to the Massachusetts work you mentioned earlier was 
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already underway. Some people, when they first see the ' ' 
scientific package on Eclipse, wonder why we don't do a 
two-year inhalation study, and those show you the same 
results at ninety days as they do two years. As a 
veterinarian I have professional responsibility not to use 
animals needlessly or wastefully. If you do a two-year 
study, yofch- have to use many more animals, and if your 
results, m mind and most every scientist I know, are no 
different., a rinety-day study would suffice. We also, I 
think, ha-v nn obligation to give smokers a choice, so if we 
were to h|||p^one a two-year study, we would have postponed 
far€hor ttt the introduction of Eclipse for nothing. I mean 

it gives fhfe^ame results. 

f 

Q. XN Ht>w many different versions of Eclipse have been 

i 

marketed? J. 

A. T^p/ in t ^ le United States. 

Q. . jfnd one of those was in '96? 

I ^ 

A. : That's correct. 

Q. And then a different version in 2000? 

A. That's correct. 

i 

Q, What are the differences between the two? 

A. Well, when we went to Chattanooga in '96, people 
told us they would like it to have less carbon monoxide, and 
scientists advised us that way and to make it light easier. 
So the configuration of the holes and some other things that 
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are proprietary allowed us to lower the carbon monoxide 
yield and the carboxyhemoglobin in smokers and make it 
easier to light. 

Q. In terms of the health claims that are made in 
connection with the 2000 version of Eclipse, do you know of 
anybody at Reynolds who said, "We can't make these claims 
because they're not substantiated"? 


A. "No, I don't. I don't know of anyone. You have to 
understandtlhut any of these claims as to quantitation 
originated feom R and D, so we agreed with these figures 

long befool s^ybody in Dave Iauco's marketing group could 

' 1 « 

em.^sranthat' s why you wouldn't have, or at least I 


us 




' t 


of, if someone felt that way. They had ample 


ir 


opportunifv jio speak up and they didn't. 

ELLISON: Actually, I think- 


Could we go 



off the record for a second. 

i. i 

russion off the record.) 

:.ALLISON: Just for the record, what had been 
marked as Burger 5 has been withdrawn because I didn't 
have any questions about it. 

£ 

Q. You just mentioned the marketing group and Dave 
Iauco? 

A. Uh-huh. 

Q. What kind of contact did you have with folks at 
R. J. Reynolds in the marketing department during your time 


http://legacy.library.ucsf.e(±rf/id/5erir0pflO/p®lfv' 
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there? ' • 

A. Well, when I was executive vice president and 
senior vice president, I was on the executive board. All of 
the CEOs, direct reports meet every Monday. So head of 
marketing, Lynn Beasley, and I would typically see each 
other on those mornings. We would have quarterly meetings, 
sometimesconce every six months, to review our projects in R 
and D for our clients in marketing, whether it be brands or 
whether ijs^lP Eel ipse in product development, because 
advance technology products got renamed. Anything that 
TnarketingpSr^ld someday have as a brand style to test-market 
andPslll, kept them abreast of all that was going on. 

# |.Jn tfhe case of Dave Iauco, he and I would meet 

about once a month. We had - I'd say 1998 through early 
2000 , we cross-functional team headed up by a guy from 

operations wh^ was in charge of manufacturing Eclipse. He 

came forward me with some of my staff and later to Dave 

§ 

Iauco and saicl that he would - as in a week later, said that 
he would like to take the responsibility of forming such a 
committee to keep everybody abreast of what's going on in 
^everybody's area. Sounded good to me. Sounded like it 
would save some meetings, and it did for me. So Dave and I 

would be the recipient of that team's output, you know, 

where are we today with Eclipse, et cetera. Dave and I 
would meet on occasions. Dave would make me aware of any 
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comments from the marketplace he felt dealt with R and D 
issues through himself or one of his staff. I asked - I 
did, personally - Dave Iauco at times to present to our 
scientific board so they'd know where we were going in those 
claims and see if they agreed or disagreed, and I asked him 
to talk with the FDA, along with my scientists when they 
were met &ith. Those were my requests made personally to 
him. 

Q. 3id anyone from marketing ever come to you or your 
staff and : .iy we'd like a cigarette that has these 
qualities’! And, you know, they could be any number of 
quafWies : We, want a mild cigarette or we want this kind of 

cifejiff^tte,|!’-&>'t sort of thing. Did you have those kinds of 
conve rsatil; ti‘7 * 

A. hies:. They had - they'd have interfunctional teams 

iwV-'vs.vvVx, 

■ > 

and change the$.r names over time that were cross-functional, 
and they v|Siip 9 f come up with suggestions on new brands, and 
then usual^ was - Lynn Beasley and I would discuss them. 
When I was head of advance technology products, she was head 
of new brands development. When I was head of R and D, the 
eople in Skip Tinsley's brands area, if they would get a 
request or learn of it simultaneously, because they'd go to 
focus groups with our franchise and they'd say, you know, 

"This Winston is great," like you mentioned in example, 
smoother, had a few focus groups results in that, and I 
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Q. How about milder? ‘ ’ 

A. That too. That's - for many smokers, that's the 
same thing, milder and smoother. For some smokers, 
smoother, in my experience, is sweeter, as opposed to - so 
you kind of have to dig in when you're talking with them, 
you know, "What can we do to make your cigarette better for 
you?" and wh-n they say things like "smoother” or "milder,” 
you have i£p %sk them a few more questions, whether you mean 
sweeter, mean less strong, do you mean not so harsh, 

you know^ Po sometimes smoother - your point is well 
taken - n|eans to some smokers milder. 

i Have you ever heard the term "younger adult 

0k 

-"? ; .J j 

A. >wr11, yeah, sure have. 

Q. | ITl"-what context? 


A. 


In 4ny discussion younger adult smokers means, to 


me, when T niH^r it, someone greater than twenty-one, 
probably younger than thirty. And we have done focus groups 
as a company with - by decades, twenty-one to thirty-one, 
thirty-one to forty-one, forty-one to fifty-one. I have 
heard "younger adult smokers" be used in that reference. 

Q. Has anyone from marketing ever come to you and 
said, "We need this product to appeal to a younger adult 
smoker" from the R and D standpoint? 

A. No, not - they didn't - no, they haven't come to 
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me and asked for such a thing. There had been at least one 
incident that I know where they would talk about the 
average-age smoker wants a lower-tar, smoother cigarette in 
the marketplace today. A younger, average-age smoker is 
probably mid-thirtieson average, so the range would be 
twenty-one to forty-one plus, fifty-one plus, and we've had 
projects : rike? XB, which we haven't talked about, but for 
. that lower-ar, milder, smoother cigarette. 

* 5 . 1 

Q. And. ; is XB the Winston Select? 

A. - no. No. That was- I'm sorry. XB was - 

.... Winston Select. was a carbon-filter cigarette introduced in 
Oki ^ifio ma tyi 


mm. So what was XB? 

A. X? was a product that never culminated, a product 
development" w p£oj ect that never culminated in a market 

^ jS.wmwSo 

l 

product, was sold commercially, never had a brand 

name, Win^^lor otherwise. It was - we had this discussion 
this morning'"about tar-to-nicotine ratio that I probably 
didn't do a good job explaining to you, but XB was part of 
that, how to get tar ten and preferably far below ten in a 
^cigarette people would smoke, and XB was one of the projects 
for that. 

Q. And why didn't XB end up in a commercially 
marketed cigarette? 

A. Two reasons: One is, some of the prototypes, once 
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1 

again, were too harsh. Those that were less harsh - this' is 

2 

the second reason - there's organic acid in flue-cured 

3 

tobacco - it’s in all tobacco, but it's highest in 

F" 4 '■ , 

> V 

flue-cured - that appears to - and you can fix it by 

C 

blending or having the organic acid extracted and reapplied. 

*• 1 

It, in earlier focus groups, seemed to show promise, but the 

“3 

more we with it and the more our expert smokers 

: 6 i 

> 

smoked ‘ he more they noticed a metallic off-taste. A 

i« , H i 

metallic .off- taste would be recognized by about a fifth of 

10 • 

the peopl|| the first time they smoked it, but the majority 


of the pe|Splh| after they had smoked it several times, and 

^11 1 

the organ! ' acids in tobacco and fruit and other places, if 

4 

13 

tOcf^f^Lgh-N- -jjL used - when I worked at Natick Labs, we had a 


taste labT -It:'s not uncommon to have an organic acid be 



Wssss^ 
10 § 

described^as“Being too metallic. 

Q- ^his was the levulinic acid, is that right? 

17 

1 H 

A. pTbaB's correct. 

xi® 

§ 

^MR. 'MCDERMOTT: Gary, is that proprietary? 

ljF® 

THE WITNESS: I don't know. It might be something 

2^ 

that we want to declare as proprietary. 

21 

■ MR. MCDERMOTT: We will designate this as 

22 

confidential, pending a review of the transcript to 

23 

make a final determination. 

24 

MR. ELLISON: Sure. We can go off the record for 

25 

a second. 
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(Discussion off the record.) 

0- Back to this tar-and-nicotine thing just briefly, 
does the technology exist to lower tar levels substantially 

below-? Let me back up. 

The technology does exist to lower tar levels 
substantially below ten, right? 


A. 


s correct. 


Q. ^ : .AnqL the problem with those ultralow-tar cigarettes 
is that they're not very commercially popular? 

A. That's true, and if you like, I can tell you the 
rest of the story there. 

f®%. ■ Please. 

Wheq. you get down to three milligrams and below, 

! i 

you have high air ventilation, and then the draw is 
difficultr™"^ you smoke a cigar and you puncture it, you - 




you just 


|e or (vocal imitation) real--- 
^WITNESS: I don't know how you spell that, by 

the way".^ 

A. You suck I was trying to avoid the use of that 

word, but I'm going to have to use it. You suck hard on it, 
and you don't get much but air, and ultralow-tar cigarettes 
have a paper that's highly permeable, high porosity, and 
they have a filter that often exceeds seventy percent air 
dilution, and the lower you get down, the more like eighty 
percent you are, so you're already smoking eighty percent 
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hot air because it's drawn through and joins the heat stream 
from the burning cone. So it's unpleasant, and as a pipe 
smoker, when something occludes the airway in my pipe, it 
causes the draft to have too much resistance and 1 don't 
like it. If X have tapped the pipe too loosely, or in the 
case of a cigarette, if you have too much air dilution and 
too much~ pjgjg& eability around the paper, I don't - you don't 

get enough t^ste and mouth feel. So the failure of the 

7 ' 

large major i ■ y of the efforts in the ultralow-tar area have 


Lt of too bland or mild a taste or too unusual 
|'ll say the draw is too hard, but what that 



been the 
a draw. 

me 

# 


i is '^ey 1 re getting very little other than air when 
tlJfHnhdflW: or suck it into their mouth through the 
cigarette.'' \ 

Q. ; And' if you - if you took a cigarette that was like 

1 

that, an ^^g^low tar with a, you know, point three 
milligrairJf^pi^ tar, and you had one milligram of nicotine, 
would there be taste problems with-? 

A. Oh, yeah. I mean, you know, you're talking three 
times nicotine as tar. It would be unsmokable. 

Q. Okay. You were the executive vice president for 
R and D both before and after the Master Settlement 
Agreement with the states was signed, is that right? 

A. When was that signed? I think so, but I'm not 
certain. I'd have to look at when that was signed. 


GXAMM EKLAOBt l ASSOCIATES 
3504 VEST NIU. MHO - SUITE 22 

http ://iegacy. I i b rary. u csf. ed8/tM/«m i n d 10( 


52649 0446 







Y 4 




14 ” 

( 1 

\v * 

15 ; 


i/ 

it * 

<** N 



k 

22 

23 

24 

25 




Gary Thomas Burger Page 106 

Q. Okay. Well, let me ask you this: Are you 
familiar with the Master Settlement Agreement? 

A. Somewhat, not intimately. 

Q. Did your job at Reynolds change at all after the 
Master Settlement Agreement was signed? 

A. Yes, in one major way. 

Q. N*jow was that? 

fP 

A. „.Af^er that settlement, some states decided to set 
up theirstate regulatory agency and put demands on the 
cigarette --'cmpanies, especially the R and D departments, to 

test a lc|$iSi; different chemical analyses by different puff 

' I 

pr|||jjLes f^iey range from the absurd to the less absurd, to 

fclePS^nk,; btiti we have to do it. So - you know, so unless 

IP 

they're gaijij to demand something that's logistically 
impossible,"^ pretty much have to go along with it. 

Q . ‘ pthir than these demands of state regulatory 

agencies there any other differences in your job? 

^ : I 

A. f It Created some task that I really didn't mind, 
which is make sure that the - that we understood what Texas 
and Massachusetts wanted. They were different entities. 

Some of the things they wanted were alike and some were not. 
As to pesticide analysis, we don't put pesticides on our 
tobacco, but farmers do, and for the most part, they use 
EPA-allowed pesticides. EPA doesn't endorse pesticides, but 
they allow them, so - and a state like Texas started out 
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requiring pesticides that are never'used on tobacco. They 
might be used on citrus fruit, but not on tobacco. So we 

would have to- I'm sure this is true for other tobacco 

companies, but I can only speak for Reynolds. We'd have to, 
you know, make a rational argument, try to talk sense with 
them about - I mean we can have all these wonderful 
chlorinate d«xhy drocarbon and organophosphate analyses and we 
can develop -it in-house and have some at a test lab, but 
they ain't! there, but you don't have to do as many, you 
know, samples* as you folks require. We could do it on bulk. 
I mean thUit created a lot of work in communication and so 
foi 


bucLI think it worked out fairly well. So that 




»d. 


of my job got focused on pesticides that 


might be used in agriculture. It had a lot of focus before, 
but it enhanced it. 

^WiWSVlv^ 


Q. 




I'm going to ask you a couple of questions 


about - nfer much about parts of the MSA, but I'm going to 

ii 

ask you some questions related to certain parts of the MSA. 
I've got an entire copy of it here for you, or I can give 
my- 

MR. ELLISON: Let me just give you - give counsel 
the entire copy and ask do you prefer that the entire 
thing be marked as an exhibit, or this is basically the 
relevant pages that I would be talking to him about? 

MR. MCDERMOTT: All right. Why don't we - why 
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don't we put in the cover page'and then the relevant 
pages. We can put together something later. That's 
fine for now. 

MR. ELLISON: Okay. Then we'll mark as 
Burger 5- 

THE COURT REPORTER: So we're going to re-mark 5, 

rigfrffc ? 

MR. ELLISON: Yes. Yes. Burger 5 without the 
coverage. 

;Thereupon, Deposition Exhibit Number 5 Burger is 
re-in<^8fp^i for identification.) 

3L Car. I clarify one thing? 

!^ds8S§>lutely. 

A. to be sure before I get into the meat of 


this. Are^yoxk talking about the Master Settlement with the 

Ij^VSWWVVC 

: I 

states, or you talking about the June of '98 settlement 

that was bejfjg negotiated with the tobacco companies? 

Q. I'm talking about the agreement that was actually 
reached, and I believe it was November of '98. 

A. Okay. 

Q. Not the June 1997 proposed legislation. 

A. Yeah. That failed in the McCain bill, or 
whatever, in '98. 

Q. Right. Right. It was - has been referred to 
variously as the McCain bill and some other things. 
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Gary Thomas Burger 

A. Right. Okay. ■ 

Q. No. 

A. Very good. Very good. 

Q. Okay. Actually, if you could flip over to - 
starting out, I guess, it would be the last page of the 
exhibit, and I'm interested in paragraph (q) , the paragraph 
that begirir, fProhibitions on agreements to suppress 
research." ; 

MR. MCDERMOTT: Why don't you give him a moment to 


read thi^. 


^"employment period, were you aware of Reynolds 

1. 


ELLISON : Sure . Sure. 

A ' . 

, , , 

Q. pokay. My question to you is, m the sixteen or 
seventeen y»afs that you were at Reynolds, at any time 
during 

ever enteipi^^into any contract combination or conspiracy 
with any dSpflf cigarette manufacturer that had the purpose 
or effect^of limiting competition into the consequences of 
the use of their products or limiting or suppressing 
research into smoking and health or limiting or suppressing 
research into the marketing or development of new products? 

MR. MCDERMOTT: Object to the form of the 

question. Compound, but you may answer. 

A. I'm not aware of an efforts to do any of these 
things that are prohibited here in what you just read. 
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Gary Thomas Burger Page 110 

Q. Okay. Now the second question would be, apart’ 
from contracts or combinations or conspiracies with other 
manufacturers, did anyone at Reynolds ever tell you to limit 
information about the health hazards or consequences of 
smoking? 

A. No. 

q. anyone at Reynolds ever tell you to limit or 

suppress search into smoking and health? 

A. r ISo.-s 

Q. |J|v^anyone at Reynolds ever tell you to limit or 
suppress iFesearch into the marketing or development of new 

p rc ii§i ta? ; 

. ?•*• I mean there was no effort that I recall - 
and I'm sur^ T'd remember it - to repress, undermine any 
competitor, siriall or large, I mean, and certainly not 


repress ahy ^blications of findings of work we supported or 
anyone el S'"! did. 

Q. Did you ever hear any other Reynolds employees 
talking about limiting or suppressing research regarding 
smoking and health? 

A. {Witness shakes head negatively.) 

MR. MCDERMOTT: You've got to answer audibly, 

Gary. 

A. Oh, no. I'm sitting here shaking my head, trying 
to remember everything that could possibly even resemble 
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Gary Thomas Burger Page 111 

that, and I don't remember any - sorry - preceding the 
syllable and audible. No, I don't recall any such activity. 

Q. Let me ask, you to flip over to the second-to-last 
page. Actually - I'm sorry - the second page, not the 
second-to-last page. 

A. Second page? 

Q. ^Second page, paragraph (o) . 

I 

A. ^...Okay. (0) , right there. 

? M#- MCDERMOTT: Okay. Got it. 

ERE WITNESS: You got it? 

RH? MCDERMOTT: Uh-huh. 


i the - did the dissolution of the Council for 
,earch have any effect on your, as executive vice 



Tobacco 


president! ofHt and D at Reynolds? 


; s v.v.v.v.-»v. ■ ■ 


Hj 


I^MP. MCDERMOTT: I object to the form of the 
ques1l¥oh . You may answer. 

A. 1 Weil, yes, with the dissolution of it, I didn't 
have to go to meetings up there any longer. I did, as I 
said, earlier participate voluntarily in helping Dr. Glenn 
and staff wind down. They're nice people, and I had the 
option and I chose to, you know, spend a few more meetings 
with them to help them out, but, you know, obviously I 
didn't have to go to those meetings any longer. 

Q. In terms of the winding down at CTR, was there any 
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Gary Thomas Burger Page 112 

discussion concerning who would do Che work Chat had 
formerly been done through CTR? 

MR. MCDERMOTT: Object to the form of the 
question. You may answer. 

A. Dr. Glenn came to me when I was up there at one of 
the last meetings and said that the scientific advisory 
board were' interested in forming an organization because of 
the amour^t ;-•£ money that went for basic research would go 
away and 1tho institutions would suffer research moneywise. 
Mr. Schin^it|i my boss, walked up about that time, and I 
told him Jiro had just said, you know, brought him up to 


J 

US 

5 



e sc 


anc 


irent on to say, "Jim, you know, we can't tell 


Sienfe’Ti*| advisory board what to do, but we have agreed 

& i I 

to this di&sciution, and we can't even look like we're 



trying tofrestart it. If they want to do whatever they want 

* S.W.W.V.VxW^ 

to do as 4ta«B# entific advisory board ..." 

idy said, "That's right, you know, but we 
can't be interested in it this time because we entered into 
this agreement." 

I have had, on occasion, since then, before I 
retired, of course, people asking me, as head of R and D for 
Reynolds, if I would fund some work, and I told them, you 

know, not yet until all of this settles out, and then I 
might could consider it. But I've had to delay any request 
till - I mean, you know, that came shortly before I retired. 
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and my successor has to make those decisions. 

Q. So did you notice - or was there an increase in 
the amount of in-house research done by Reynolds after the 
Master Settlement Agreement was signed? 

A. I think about the same level. Totally independent 
of this agreement. Dr. Doolittle's area has made some 
breakthrouijfesy in assay development, and so that kind of work 


has gone up. And they presented that work at National 
Cancer Meetings the last two years, but it's really not - I 
mean that 5 -up ticking has occurred coincidentally with the 
Master lament Agreement. It's not related to it, in 

my - in my judgment. 

Q. pf me ask you to flip over to the next page, 
paragraph v 

: (fKereupon, the witness reviews a portion of the 

; i 

afor^ggfmdioned document.) 


I think I've completed it and the numbers 


under it. 


Q. You mentioned some interest by the SAB of trying 
to form another organization. Other than that, to your 
knowledge, are there any entities currently performing any 
of the functions that were performed by CTR? 

A. I don't - I don't know of any. 

Q. Do you know what the Ingredients Working Group is' 

A. Yes, uh-huh. 
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Q. What is that? 

A. If we're talking about the same thing, that's a 
group of consultants that are primarily toxicologists that 
give advice and guidelines as to use of new additives or 
higher uses of additives that have been used before. 

Q. And who are the members of the Ingredients Working 
Group? ?v 

A. -Well, I don't know who they are today, but, you 
know, tht panel members have been - if we're talking about 
the same ent ity - it sounds like we are - Bob Squires, 

Dr. Doull^of Casarette and Doull, Don Gardner, editor of 


In 


tioi^. T xicolocrv . and I don't know who the others are. 
id primarily with Bob Suber and his group, and 
they've bee:n in place a long time. I mean shortly after 


p 


Dr. Suber 'and' I came here in October of '84, they were put 


together 

Q. 


soon thereafter, 
going to ask you about a couple of names and 


see if they- 




A. Okay. 

MR. MCDERMOTT: Are we done with this exhibit? 
MR. ELLISON: Yes. I'm sorry. We're finished 
with it. 

A. Okay. 

Q. Did you know or know of a Dr. Bick, B-i-c-k? 

A. B-i-c-k? 
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Gary Thomas Burger Page 116 

described to you the interaction I had in the '80s with 
Sommers and James Bennington, so there was an example of 
where I would have been involved. Another example was at 
the University of British Columbia they had some work that, 
like Bennington's work, was a bit retrospective in 
epidemiology, taking samples from lung resections years ago 
and evaluate them histologically. And in that case a 

scientist thaf. worked for McDonald's - RJR McDonald's in 

? ■* ^ 

§ # 

Canada, a^ked?me if I could consider championing Dr. Hogg's 

project. So there's another, and I did, and we funded him. 

a 

So there'|s another example where I might have been involved. 
Th JjasJ. ar^ cther ways that medical schools and medical 

e?r individual physicians could have been funded 
that I wouldn't have been involved in, and I'm not aware of 
this one, TIIol must not have been involved. 




Q- 

A. 


fin terms of in-house research at Reynolds- 


Q, : - --What have you been involved in, in studies 

concerning lung cancer? 

MR. MCDERMOTT: Object to the form of the 
question. 

A. Not necessarily in this year. I mean I might have 
been; I might not have been. Just, I mean, I was head of 
toxicology, but I wasn't head of R and D, and I didn't run 
Dr. Suber's group and other parts of Dr. Hayes's area. 


GRAHAM ERLAEBER t ASSOCIATES 
3504 VEST MILL ROW - SUITE 22 


http://legacy.library.ucsf.edi^tid/EmrO^jaQO/p'dfv ind10001 


52649 0457 





BEST 

COPY 


Gary Thomas Burger 


Page 117 


Another way I might have gotten involved is, we funded quite 
a bit of work in the ' 60s at Duke and UNC School of Medicine 
and a few other places that escapes me, but those two, I 
interacted with them a lot on animal models of lung cancer, 
animal models of lung disease, and I was the only one that 
could read electron microscopy and talk with pathologists, 
so I was Ntsk'-d to interact with them, but they were already 
funded b^ore I came. But I don't know anything about this 


1986- 


during this time period around March 25th, 


Shuh. 


ou would have expected that there would have 


been workSatReynolds concerning lung cancer that you 


weren't aWSTSl of? 

: \ 

MCDERMOTT: Object to the form of the 

13116 L 1.* 

A. ? i wouldn't - I don't know that I'd use the word 
"expected." I mean it could have - there could have been 
some work. This says "continuation.” I don't know when 
this study may have begun, but obviously part of it had been 
underway, and it may have started before I got there, and I 
could see where a study could be ongoing that started before 
I got there, me never having heard about it, I mean. As I 
spent more time here, it would have been more likely I would 
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Gary Thomas Burger Page 118 

have heard about it. I had only been here a year and a 
half, almost nineteen months maybe, when this letter 
apparently was written. 

Q. Okay. We can - I'm finished with that one. I 
believe earlier you mentioned a Dr. Alvin Feinstein? 

A. Uh-huh. 

Q. did you know Dr. Feinstein? 

A. Well, I had read some of his work, I believe, even 
as early $3 the NCTR days. When Dr. Hayes got here in July 
of '84 and aitjer I arrived, within a year he and I talked 
about Dr.ISeinutein. Wally had met him before; I had not. 
Butfcnh cc'nv'nuation was really that Bob DiMarco knew him 

IpM,:ir x co was at Rutgers and wanted to have him down 
to meet us new employees of Reynolds, so he came down. 


ih 


and I got ^er'nfeet him face-to-face, and there were several 
well-knowr^y^ntists that Dr. DiMarco had known from his 
Rutgers ddpifP^ Phil Shubik was another one, the head of Tox 
Forum, anc^hacP a similar breakfast meeting with him one 
time. 

Q. Do you recall approximately when your meeting with 
)r. Feinstein was? 

A. Late '80s, I think, but I don't remember when it 
was. The Tox Forum meeting I referred to earlier, I 
believe, was 1991, and I met Dr. Feinstein at least two or 
three years before that, so I'm guessing around '88, maybe 


ouuum El laches j. associates 
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early '89, somewhere in that time frame. 

Q. And after that time that you met him, did you have 

regular contact with him? 

A. Never - I said hello to him at that Tox Forum 
meeting, followed his work more closely. He and a good 
friend of mine. Dr. Bernie Wagner, were high school 
classmate^; and at that Tox Forum meeting when I said hello 
to him, to Dr, Feinstein. Dr. Wagner came up and started 
teasing hiSL J&i|out being graduates from the same high school, 
and there -i" some other well-known MD in this country who 


1 


publishes Ift ldjjt - I forget who it is - that was also in the 
same :1uji* of that high school in New York. That was the 
iLima* tU8|t I recognized that we had a mutual friend. 


Q. why did you follow Dr. Feinstein's publications? 
A. Pl-otrHknow, I said earlier that I'm a old-school 


fundament< 


I, so to speak, when it comes to 


epidemiolc? 


, and Dr. Feinstein is a good example of the 


old - school- epiidemiologists in the country. He's - he writes 
editorials, has for Science , for example, the magazine 
Science . the Journal of Science , and I always try to catch 
'those if there's one of his in there. He's very poignant, 
but uses dry wit to make a point, so he's always a good 


read. 


Q. Let me show you what I'll mark as - I believe this 


is Burger 7. 
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Gary Thomas Burger Fage 120 

(Thereupon, Deposition Exhibit Number 7 Burger -'is 
marked for identification.) 

A. Okay. 

Q. Have you seen this document before? 

A. Huh-uh, no. The meeting I referred to as a 
breakfast meeting with DiMarco, myself, Wally Hayes, and 
Feinstein^ I'm pretty sure was before this letter was 
written. can't recall the exact date, but it was earlier 

5v 

in '90 or fait September. 

Q. f when you met-? 

A. late '89. Later than September '89. 

Bx ® ; 

Didn't mean to interrupt. When you met 
with Dr. I'UiuStein, were you aware that he was receiving 

funding tjffrou^h CTR? 

F" * 

$ 

A. y§g§pEght have been told that. I just don't recall. 
Doesn't sf$f|^lse me. CTR funds a lot of work - funded a lot 
of work at;''prestigious universities with prestigious 
scientists. He certainly qualifies for both where he was 
and his name. The last full year of funding at CTR, 
twenty-four of the top twenty-five medical schools were 
receiving funding, as described by Newsweek in their annual 
medical school ranking, and the 25th one was the University 
of Pittsburgh, and they were finishing up theirs. They had 
not made a new request. Harvard, Yale, places like that, 
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Gary Thomas Burger Page 122 

MR. MCDERMOTT: All right/ / - 

(Thereupon, a recess is taken from 2:25 p.m. to 

2:35 p.m.) 

Q. Dr. Burger, during the course of the deposition, 
is there anything that you've remembered in connection with 
talking about things that you didn't remember at the time 
that I ask'd you the question, but you do now about any of 
the topics i:l.at we've covered? 

A. | There's a possibility. 1 don't think I did a 
clear job' in answering some of your questions on 
tar-and-nlcutine ratio, and I might have left you with the 

■ ii 

iim$!f!lsioiP t'Mt the health authorities in Europe, the 

,'s Report in the late '80s, and others said 
that ten Miltigrams of tar is low enough. I didn't want - I 
want to make""aure I don't leave you that impression. Their 






^ stated then, is to lower tar as much as 
it he recognition, especially on the European 


ultimate 


possible, 


committeeprt, that - not to lower nicotine as much, 
what they mean by maintain nicotine, they're not wanting to 
raise it, but they're wanting to maintain it from a lights 
^level, but in an ultralow-tar cigarette, and I would be 
amiss in not clearing that up for the record, if that's the 
way it comes out literally. 

Q. But the problem with that - I mean what we talked 
about is if you lower tar and maintain nicotine - if you 
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Gary Thomas Burger 
lower tar way down- - 

A. Right. 

Q. -and maintain nicotine, you get something that 

is unsmokable, right? 

A. That's correct. That's correct. You have to - I 
don't know where that - you know, is it eight to one or 
seven to^tqe .that could be, through blending or an 

fear 88 * 


s* 5 * 

ingredient!;, ^r whatever, made smooth enough, but strong 

; t ^ 

enough t<P Hi&sfy people as to tobacco taste, and I do know 

- - 4—- -—-— — 

but it's Is t . iigh technological nut to crack. But I am in 

agireJlien!: Will the Mike Russells, the Goris, Thoureaus, and 

PI 

cohere membegfe of the SCOTH Committee that think that should 

Svsc 

be done. Anybody that thinks we could do it anytime we want 
to and ha^e""si cigarette people would buy, unfortunately, are 
wrong. they were right because I think it's worth 

doing. Iff worth going after. 

Q. HScaj^. Other than that point, is there anything 
else that you've recalled during the course of the 
deposition? 

A. I can't think of anything, Mr. Ellison, but I 
just - I just can't recall whether, when Dr. Feinstein came, 

whether Bob DiMarco told me that CTR had funded some of his 
work. I just can't recall. I mean it could have been that, 
but I- And I apologize for that memory lapse, but it's 


CRAMH EKLAOEK t ASSOCIATES 
3504 VEST BILL ROW - SUITE 22 

http ://legacy. library. ucsf.ediStidkrar0illp0O/p(#w, dtl^3MnS!E.fiS. , «i^58? ; s/qfjioooi 


52649 0464 




BEST 

COPY 


Page 124 


1 

2 

3 


jjs- A 

f 


±1 




13 

ls4s»., 


17 

1% 


I 


2 

f 

21 


22 

23 

24 

25 


Gary Thomas Burger 
the best I can do. 

Q. That'S fine. I just want to ask you a couple of 
questions about your preparation for the deposition. 

A. Sure. 

Q. And just want to reiterate what Mr. McDermott 
said. I'm not interested in confidential communications 
that you ihavr with your counsel. 

A. ikay. 

Q. Did, you have any meetings in preparation for your 
deposition - ^ * 

A. ^ ies :5 . 

Wh' did you meet with? 

..s 

The^e two individuals. 

Q. .-aid how long were those meetings? 

A. ruiinthis is an estimate. I didn't keep a time 
clock, bug, foiir to seven hours each. 

Q- 

A. 


PfTve, I believe - four or five. Five, probably. 
Five. I didn't - I think it's five. I didn't keep a 
calendar on that either. 

Q. And did you review any documents in preparation 
for the deposition? 

A. Actually, no. 

Q. Other than your attorneys, did you talk to anyone 
about this deposition? 
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Gary Thomas Burger Page 12S 

A. Well, my former secretary'still keeps records for 
me. I keep her up with the schedule, when it was, and in 
case anybody in R and D on the stuff I'm consulting with, 
wants to get ahold of me, most likely Dave Doolittle. So 
she knew - knows about the timing of the deposition. 
Therefore, Dave Doolittle knows about it. My successor, 

Dave Town&snd^ knows I'm deposed because Dave Doolittle 

works for'hit. and I've told him. The substance of this 

f >"■ 1 

Jj meeting aitti v&lat I'm doing to prepare for it, I haven't 

discussed f'^^^i th anybody except my wife, who wants to know 
why I' m ndMIp^rne more . 

j ;^«ass^LLISON: Subject to redirect, I don't have 
Sky mb- v e questions. 

^ EXAMINATION BY MR. MCDERMOTT 

Q. liTT"'"'right. I've got just a few questions, 

Si. v. 

I ? \ . 

* Dr. Burgerv Y^>u testified a little bit earlier on the 

| ^ 

, reaction ol Inkers to Premier when it was first introduced. 

J i. ..i 

y 




19^ 


20 

21 } 

22 

23 

24 

25 


m 


lb 4 Let me ask'you-if you recall whether the public health 


^ community reaction to the - reacted to the introduction of 


Premier? 

A. Quite strongly in this country. The public health 
reaction, some took place in Europe as well, but it was 
positive. For the most part, here it was negative. 

Q. All right. Was this a surprise or a 
disappointment to the company? 
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A. I believe it's safe to say it was both. 


Page 126 


Q. In your view, what reaction, if any, did the 
adverse reaction of the - what impact did the adverse 
reaction of the public health community have on the 
reception which smokers gave Premier? 

A. Well, I went out to Tucson, and some of the U.S. 
public health community's reaction was in the newspapers, 
and I hea^x-d t^Lrsthand. This was a scientific meeting on 
Premier in 'fat:son, but Tucson also was the site of one of 

I 

the area's tj^t market, and I was disappointed to hear 


smokers tflljKW.g in stores that were - had Premier displays. 


be<^u^e a^i the meeting, I drove over with Wally Hayes to 
siy^wllat fee displays looked like and what have you, and 

I $ 

they - their reaction was, you know, a lot of people saying 

£ 

..ftw.vXlj _ ( 4 

this is worse'for me than other cigarettes, so I ain't 
buying onf cithern. Other people were saying it's a carbon 
monoxide t'rh because some remarks, I guess, that were made 
in the paper about carbon monoxide. 

Q. And these are some conversations of reactions of 
the smokers or potential smokers of Premier? 

A. And the salesman in the - he joined in the 
discussion of black humor, perhaps, or dark humor. That was 
a shocker to me. Now I had already read, of course, myself 
the reaction, so there was firsthand and secondhand 
awareness that I obtained about the negative reaction. 
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1 public health response, for example,- Dr. Young, the FDA - 

2 commissioner, got numerous petitions to ban it or withdraw 

3 it from the market. That was pretty prevalent in the press. 
y 4 \ And he and I were both discouraged by that. 

5 MR. MCDERMOTT: No good deed goes unpunished. No 

k further questions. 


EXAMINATION BY MR. ELLISON 


Q. „ Jusjt a couple. Did Reynolds consider approaching 


FDA or FT^^lifefhcerning Premier before introducing it? 


A. I'.-..••• I think we - some people higher up than me 
talked with a representative of the FTC to let them know it 
was coning out, just to forewarn them. Dr. Young, I believe 
hH sr r.on - was, FDA commissioner, my boss. Dr. DiMarco, and 
Wally Hayesw,.- ‘I believe Wally Hayes was there - met with 
CommissioherHfoung. Some FDA lawyer - he no longer works 

^VW««f*L\v 

for the forget his name - talked with the Surgeon 

General'slNPpPtce, and there was either a meeting or a 


correspondence - I don't know which it was - with the 
Surgeon General's Office before the introduction of Premier. 
Might have been correspondence, I don't know what form it 


t ook. 


Q. And what kind of feedback did you get from the 


FTC? 


A. They seemed to have, you know, if you - if you-all 

have this work and you're publishing it, you need to 
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continue publishing it. This was the meeting I attended" 
after some groups petitioned them. I don't know that any 
feedback was gotten from the first contact with the FTC 
because that's not typically their role, as you tell them 
something and if they have any questions, they'll ask you, 
but - and forgive me if I'm off base, but I think then they 
await guertiohs and complaints and see if you - your 
advertising j*nd your tobacco FTC testing requirements have 
all been net and if your claims or your messages are 
appropriate ?gid substantiated. Dr. Young's, as told to me 
by the FDA ^U|nmissioner, by- But you didn't ask about 


th| 


"A didLvou? 


f Th. 

| 1 


A. 


t was going to be my next question, so— 
I'm sorry. I'm sorry. 


V.V.W,“ 4 ; 


Q. i. But 'that's - if you understand- 


1 


A • pH 


The FDA commissioner, who I believe's name 


was Young^Hr%he time, he felt - he felt like it was good, 
but he later told Dr. DiMarco - I don't know if it was by 
phone or what - that, you know, "These antismoking activists 
and these associations, like Heart and Lung and all that, 
are all over us down here. You know, you've got to keep me 
posted on, you know, are you going to stay and test-market 
or what, because I've got to do something with all this. 

You know, as FDA commissioner, I've been asked to do a lot 
of things by different people, and I've got to, you know. 
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sort out where I’m going to be." 

And so he was one of the first told when we 
withdrew it from market, as a consequence of that 
discussion. Ron Davis and Dr. Koop, the Surgeon General, I 
think, listened politely, but I do know Ron Davis read it, 
told a congressional committee that - I don't know which 
committee'it |was, but it was on television, and X read the 
newspaper a.count of it - that it may be they have to, 
quote, uif§:uc-t:e, "sacrifice a generation of Americans, but 

-SS 

they don' t v.^pt Premier to stay on the market, " they being 
the Surgdtm Cfeneral's Office. 

\ 6. -I'm'sorry. I'm not sure I understand what that 


means! p** «**$ 

it §1 

A. Well, the - in all fairness, let me try to, from 
my memory^ put it into context. Some congressman, senator 


or congre , asked Mr. Davis, who was, I think. Associate 

Surgeon Gll^tftl or something like that. Assistant Surgeon 
General, Whatever you call it, wouldn't it be sad or 
unfortunate if this is a safer cigarette - Premier, he was 
talking about - and it wasn't allowed to be marketed, and he 
"responded, "Well, it could be that for some people who smoke 
today, it's better for them," but, you know, it was his 
opinion that it's better to sacrifice present smokers from 
having a lower-risk product, I guess is what he meant, than 
not to criticize Premier. 
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Q. And all this would have been happening around •' 
1988, is that right? 

A. '89, I think, was more likely when this occurred. 
You know, I'm not trying to be melodramatic. It just tore 
me up inside and my boss and my boss's boss. I mean it was 
a disappointment. 

Q. : Uasfid on your experience with Premier, did you do 

•s' 

anything quff^rently in connection with Eclipse? 

A. ^ I made more of an effort to have detailed 

discussior^5;.^^pientist to scientist, with the FDA, FTC, the 
CDC in At3^ri f ^ and to have these medical school studies 


ft- comi 


:ed the results published or about to be 


pufefflthed,^ 


the lessons I learned with Premier. I think 


14 3" that's suggested in your question. 


15 


■m 


18 
19 ^ 
20 
21 
22 

23 

24 

25 


Kk." iLLISON: I don't have anything further. 




ICDERMOTT: Nothing further. 

I 

Witness: Thank you. 

MR^ELLISON: We're adjourned. 

(Thereupon, at 2:52 p.m., the deposition is 
adjourned.) 
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I, GARY THOMAS BURGER, certify that I have read in full the 
preceding transcript of my deposition and that it is a true 
and complete record of my testimony, with the exception of 
any changes indicated on the errata sheet{s) attached hereto 


and signed by me. 


Gary Thomas Burger 


WHEREOF, I have hereunto set my hand and affixed 
my^se&l dni^ _ day of _ 2 0_. 


Notary Public 
My Commission Expires 
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CIAR Planning Conference 
Agenda 


Monday. Hay 9, 1988 
tfopfhg Session - CREEKSIOE III 
i:00 a.m. * Discussion leader, Mary Ward 

1. Review of Mission and Objectives of CIAR 

2 . Dlscusson of Comuni cat Ions Aspects of CIAR 
{by what we|^SI# journal, newsletter, press releases, symposia - 

>■ and to whajjFaudiences) 

9.30 aval. - Break ? " j 


DEPOSITION Oj 
EXHIBIT 

I 




&(irq 


ir 


Coffee, juice, satirxge and ham biscuits 
9:45 D1scuss1<a&$#®der» jJohn Rupp 

Indoor Air Survi 


1. 

3. 



studies 
where to sample 


III 

2:0#p^n. - Presentations 

'< . \ 

pDriS. SorelT Schwft^.lind Nancy Balter 

I. Recent results of reviews of NAS and SG reports 
? ; Suggestions o^ future research (specific projects) 

4:00^*. - Break 

4:15:p.». - Presentation 

g 

1 , Dr. Michael E. Glnevan, Environ Corporation 


- Lunch - RESTAURANT 


Afternoon Session - 



m ^Dr. Glnevan will discuss problems involved in sorting out risks of 
lung cancer In Indoor environments. 


2. Dr. Lawrence Fishbeln, Environ Corporation u> 

H* 

Or. Ffshbeln will address Proposition 65 and general Indoor issues. S 

7:00 p.m. - Cocktails - LIBRARY £ 

<s> 

8:00 p.m. - Dinner - LIBRARY * 
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Tuesday, Hay 10. 1988 
Homing Session - LIBRARY 

firOOa.Bi - Relationship of Indoor Air to Chronic Disease 

^ I". ' Dr, Bill Davis - Review of current and past projects funded In this 
. area. 

K Z. Discussion leader, John Rupp 

r The dlscussloft will focus on the feasibility of funding specific 
pro Jjpcts related to chronic disease. The outline which follows Is a 
dlscussloh guide only, rather than an agenda for this portion of the meeting. 


A. 


a. 


Which diseases to assess 
disease, others 


lung cancer, emphysema, heart 


Now to assess 
1. Pepu:at ion Studies 

lari there current data bases which would yield useful 
Information? 

Monitors 



9:30 4. 
Co 


2 . 

3. 

Break 


c. appropriate determination of dose; metabolic markers, 
questionnaires 

d. deposition and absorption studies 
Genetic toxicology 

Animal studies 


e, juice, sausage and ham biscuits 

(jSBSsC 

9:45 a.te * Resume preceding discussion 

J0:3O aM. - Discussion leader, Nary Ward 

& 

Expanding the focus (and Membership) of CIAR 

1. 


z. 


Role of CIAR In identification, characterization and assessment of 
non-ETS sources affecting indoor air quality 

Role of CIAR In developing strategies and assessing technology for 
achlevtng and maintaining adequate Indoor air quality 


12:00 - Lunch - RESTAURANT 




Ut 

u» 
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Afternoon Session - LIBRARY 

'F' \ 

2:00 p.ml - Relationship of Indoor Air to Acute Health Effects 

1. Dr. Bill Davis - Review of current and past projects funded In this 
‘ area 

k 

. Discussion leader, John Rupp 

N. x> < 

The discussion focus on the feasibility of funding specific 
projects In this area. ^The outline which follows Is a discussion guide-only, 
rather tfi*n an agenda for this portion of the meeting. 

i s« A. What conations to study 

felilll I. All^ajk responses 

2. Respiratory ailments 

3. Irritation and annoyance 

B< HP A^?SS4 

1 ^ 1. ^LungrtNanctlon 

,2- Incidence of symptoms 


Whom to 


1. Working populat1on 

2. Chtlpreit^ 

What Constituents of Indoor Air to Assess 


4:00 p 


Break 

CIAR Board 


7:30 p.J#P^ Dinner - RESTAURANT 
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Shook, Hardy & BAcon 


MO THJSCOfTEA (me) *21-5547 
KS TELECOPIER (Vt3) *51-8879 

W-U.T. TELEX 426291 SHB KSCA 
apaktnersmp wcuicwm 
i professional corporations 


ONE KANSAS CITY PLACE 

_ 1200 main street 
KANSAS CITY, MSSOOni 6*105 
(816) 474-8550 


KANSAS OFFICE 
0401 INCHAN CREEK PARKWAY 
OVERLANB FAUX. KANSAS 66210 
(013)451-8060 


July 19, 1988 


Or- G. T. Burger^ 
Dr- c. R. Green r 
?Dr. V- Norman | 
.|Dr. JT. S. Osdene f 

. k ||. A- Pages 
Dr. JL W. Spears 


K I have enclosed a draft agenda for our August 2 CIAR 

meeting In Kansa^illpi^y. ■ -The meeting will begin at 8:30 a.a. at 
o^^offlees, O ne JCa|| sas City Place, 1200 Main, 31st floor. 

d iWiilso^five enclosed a recent publication by Koo’ and' 
Ry±ander?:jQJSijSTS and lung cancer. 


We look forward to seeing you on August 1 in Kansas City. 


Best res*r 


Is; SI 


Sincerely, 


Donald K. Hoel 


>sures 

Mr. W. Kloepfer, Jr. 

Dr. G. B. Oldaker 

^Mr. J. P. Rupp 

TOs. M. E. Ward 
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A new cigarette that may 
present less risk. 

Extensive soent%r •'jdw show that 
t^ np »nH tD other cigarettes; 

mqr present less risk of oncer 
; r FcS pe e produces leu hdmmukm In the 
: respkatary system, which m|uu a tower 


Making a smoker’s life sailor. 

Wth Ecfipse./tu c»i enjoy smoking without 
a lot of the hassle. 

• Ectpsa reduces secondhand vnoh by SOX. 

• No Ingerlng odor ki your hair, dothe*. -> 


This k nrt a.tjjprette tor people vrfio 
'•ant to avoidSw.riAs of motor*. 

No without risk And it's 

net far people wt$ went to qut 

This is for srhc*e> t who have been 
waiting for * ; cigarwite that responds to 
Certain smoitfhg-re&ted finesses. 
bekeSng ceveer 

It'S cafcd fcdfive. anew ogai g lir 
from RJ. Reyrcaqs fobacoo Company 
And «4de if* not in aftemabve to 
qwtting. it is a benter way to smoke. 


The {concept Is simple. 

instead of burning. 

:.Sciip(tt .tontwis far ten of many of the 
; ceriipoueh bud in riprene mole that 
: Ire believed to contribute to the risk of 
1 cancer arid other finesses. 


pt a simple. EcSpse p r t mrg y 
icco rather than burning it 
■ then rekaaes the moke and ta¬ 
ped Smoke you can see. and 
can taste. 


.Let’s talk about tasta. 
|Many of the people h our product trials 
'•tyr pleasantly surprised by the taste of 
Crd people who swatch say 
: thev vrv*c no more than they dd 
bet.- a i- and that they'd new go bade 
to thee old brand again. 


1 No messy idss s 
' No vWble stain* i 


Eclipse Isn’t perfect. 

Edpe is d a cipnne . so there ate 
a few more tilings you shoufd fcnoa* 

VA don't daks that EcPpss pr es e nts less 


There is some eviden ce suggesting the 
compared SO other ogamOes EcSptc ray 
pose less reMo s mokers of d e v^pa g 


e videnc e am iti that sm olers who fosdy 
have this dsene my kjrther increas e, foeir 
health ride by swieMng to Edpse. 

As ev er yone koan.il cigarettes pose health 
ridtx indudng Eclipse. Cortsudt year doctor 
with quenans about your health. 

Eckpse knot for everyone, h ekes a fete 
getting used to — fcr most, about a week. 

But wa’w nan a ri du - s with the ta gy a c 
doubts go on So becorrvc its bgpSbs. 
ft.o pb . who choose to smoke. with less 
hassle, less mel and possfoiy tew rat 

Doesn't that sound better to you? 






A BETTER WAY TO SMOKE 
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SURGEON GENERAL’S WARNING: Smoking 
Causes Lung Cancer. Heart Disease. 
Emphysema. And May Complicate Pregnancy. 
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FOR MORjE 
INFORMATION... 

r I ■ — s 

V you would Bl«» more Infor ma tion *boi«t Eclipse, 

P****® ^ *pi^witie: www.ecl|gMt;rJrt-com. 

T)m wolwlfo cawteifM a detailed pqtwmmary of the scientific tests 
c o whuu d o^^ipw, as wed as dbxens of scientific publications on 

***** ^pPP«"d In paer rwlswt d Journals or hws bwn 
pro (anted »t »dtnUflc conferences. 

If you turn »r*y additional questions, please e-mail us at 

EdipseScl«ni^)ix.com. 
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use. Disclosures made pursuant to the preceding sentence shall be 
filed in writing with the Office of the Attorney General on the first day 
of February and the first day of August of each year for any and all 
payments made during the six month period ending on the last day of 
the preceding December and June, respectively, with the following 
\ information: (1) the name, address, telephone number and e-mail 

address (if any) of the recipient; (2) the amount of each payment; and 
(3) the aggregate amount of all payments described in this subsection 
(2)(B) to the recipient in the calendar year, and 
(C) have reviewed and will fully abide by the Participating 
Manufacturer’s corporate principles promulgated pursuant to this 
Agreement.when acting on behalf of the Participating Manufacturer. 
No Participating Manufacturer may support or cause to be supported 
(includLnh U|T.ough any third party or Affiliate) in Congress or any other 
forum le^^tion or rules that would preempt, override, abrogate or 
diminish such Settling State’s rights or recoveries under this Agreement 
Except as specifically provided in Ihis Agreement, nothing herein shall be 
deemed to rc julun any Settling State or Participating Manufacturer from 


IL 


advocatir|p*ef35fs of any national settlement or taking any other positions 
on issues relating to tobacco. 

,(n) Rel^^ion on Advocacy Concerning Settlement Proceeds . After the MSA 
^•Executreirfjtate, ^Participating Manufacturer may support or cause to be 
supp^^^nciut^^^oueb any third party or Affiliate) the diversion of any 
|proceeds of this »?td^rgent to any program or use that is neither tobacco-related 
nor health-related in connection with the approval of this Agreement or in any 
Subsequent legislj$f|| appropriation of settlement proceeds. 

(o) Dissolution of fhe Tobacco Institute. Inc., the Council for Tobacco Research- 
~ nc. and the Center for Indoor Air Research. Inc. 

(1) The Gooactt for Tobacco Research-U.S.A., Inc. ("CTR") (a not-for- 
profit cor|$|j^ph formed under the laws of the State of New York) shall, 
pursuant to tie plan of dissolution previously negotiated and agreed to 
between tf^Pmlmey General of the State of New York and CTR, cease 
all operations and be dissolved in accordance with the laws of the State of 
New York (and with the preservation of all applicable privileges held by 
any member company of CTR). 

(2) The Tobacco Institute, Inc. ( ,r TT r ) (a not-for-profit corporation formed 
under the laws of the State of New York) shall, pursuant to a plan of 
dissolution to be negotiated by the Attorney General of the State of New 
York and the Original Participating Manufacturers in accordance with 
Exhibit G hereto, cease all operations and be dissolved in accordance with 
the laws of the State of New Yoric and under the authority of the Attorney 


General of the State of New York (and with the preservation of all 
applicable privileges held by any member company of TI). 

(3) Within 45 days after Final Approval, the Center for Indoor Air 
Research, Inc. ("CLAR") shall cease all operations and be dissolved in a 
manner consistent with applicable law and with the preservation of all 
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applicable privileges (including, without limitation, privileges held by any 
member company of CIAR). 

(4) The Participating Manufacturers shall direct the Tobacco-Related 
Organizations to preserve all records that relate in any way to issues raised 
in smoking-related health litigation. 

(5) The Participating Manufacturers may not reconstitute CTR or its 
| function in any form. 

(6) The Participating Manufacturers represent that they have the authority 
to and will effectuate subsections (I) through (5) hereof. 

(p) Regulation and Oversight of New Tobacco-Related Trade Associations . 

(1) A Participating Manufacturer may form or participate in new tobacco- 
n-Li ted trade associations (subject to all applicable laws), provided such 
avpciations agree in writing not to act in any manner contrary to any provision of 
vthi| Agreement Each Participating Manufacturer agrees that if any new tobacco- 

reified trade associaborffa|ls to so agree, such Participating Manufacturer will not 
participate in or supl^friblh association. 

(2) Any toba$b§&g$ated trade association that is formed or controlled by 
one or more of the Pggg||g£ting Manufacturers after the MSA Execution Date 

^shall adopt by-laws governing the association’s procedures and the activities of its 
ij^tiet^hers, board, emplllpi, agents and other representatives with respect to the 
.tob acco-related trad%^rv^iation. Such by-laws shall include, among other 
" provisions thu 

# psms;(A) etch officer of the association shall be appointed by the board 
of tbe association, shall be an employee of such association, and 
_. , duringloch Officer’s term shall not be a director of or employed by 

. any member of the association or by an Affiliate of any member of 

# the asloctatibn; 

(B) legat counsel for the association shall be independent, and 
neithesyjgmjj^el nor any member or employee of counsel’s law firm 
shall Serve rs legal counsel to any member of the association or to 
a manpipiler of Tobacco Products that is an Affiliate of any 
s memtcr i ifith e association during the time that it is serving as legal 

counsel to the association; and 

w . (Q minutes describing the substance of the meetings of the board 

of directors of the association shall be prepared and shall be 
«« maintained by the association for a period of at least five years 

^ ^ following their preparation. 

pSsifal (3) Without limitation on whatever other rights to access they may be 
permitted by law, for a period of seven years from the date any new tobacco- 
related trade association is formed by any of the Participating Manufacturers after 
the MSA Execution Date the antitrust authorities of any Settling State may, for 

the purpose of enforcing this Agreement, upon reasonable cause to believe that a 

violation of this Agreement has occurred, and upon reasonable prior written notice 
(but in no event less than 10 Business Days): 

(A) have access during regular office hours to inspect and copy all 
relevant non-privileged, non-work-product books, records, meeting agenda 
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and minutes, and other documents (whether in hard copy form or stored 
electronically) of such association insofar as they pertain to such believed 


violation; and 

(B) interview the association’s directors, officers and employees 
(who shall be entitled to have counsel present) with respect to relevant, 
non-privileged, non-work-product matters pertaining to such believed 
violation. 

DoC'Jrnents and information provided to Settling State antitrust authorities shall be kept 
confidential by and among such authorities, and shall be utilized only by the Settling 
S|airs and only for the purpose of enforcing this Agreement or the criminal law. The 
inspecribn and discoveryrights provided to the Settling States pursuant to this subsection 
shall be coordinated so repetitive and excessive inspection and discovery. 

(q) Prohibition oil^gretments to Suppress Research . No Participating 
lu Usurer may enter jotcytify contract, combination or conspiracy with any other 
Tobacco Product Manufacturer that has the purpose or effect of: (1) limiting competition 


nrthe production or distribution of information about health hazards or other 
c^aisetfifences of the use of tfcfeir products; (2) limiting or suppressing research into 
smoking and health; or (|}4tnlking or suppressing research into the marketing or 
development of new pro<te%ssProvided, however, that nothing in this subsection shall be 
deeSlici t© (1) require any Participating Manufacturer to produce, distribute or otherwise 



ation l 


iting 
agreement orf 



:mei 
>; or (3) i 
Manufacturer to conduct 
*r) Prohibition oi 




Subject to any privilege or protection; (2) preclude any 
om entering into any joint defense or joint legal interest 
er or not in writing), or from asserting any privilege 
ny affirmative obligation on any Participating 
arch. 

ferial Misrepresentations . No Participating Manufacturer 

”5?__r ^_i- a! t i aL___- ^ 


e any material misrepresentation of fact regarding the health consequences of 

ding any tobacco additives, filters, paper or other 
ction shall limit the exercise of any First Amendment 


Tobacco Product, inc\ 
Nothing in t|g 
e assertion of a: 



nse or position in any judicial, legislative or regulatory 


PUBLIC ACCE»PPDOCUMENTS 
S(a) After the MSA Execution Date, the Original Participating Manufacturers and 
the Tabaicco-Related Organizations will support an application for the dissolution of any 
protective orders entered in each Settling State’s lawsuit identified in Exhibit D with 

lly to those documents, indices and privilege logs that have been produced as of 
the MSA.Ex ecu tion Date to such Settling State and (1) as to which defendants have made 
no claim, dr have withdrawn any claim, of attorney-client privilege, attorney work- 
product protection, common interest/joint defense privilege (collectively, "privilege"), 
trade-secret protection, or confidential or proprietary business information; and (2) that 
are not inappropriate for public disclosure because of personal privacy interests or 
contractual rights of third parties that may not be abrogated by the Original Participating 
Manufacturers or the Tobacco-Related Organizations. 

(b) Notwithstanding State-Specific Finality, if any order, ruling or 
recommendation was issued prior to September 17, 1998 rejecting a claim of privilege or 
trade-secret protection with respect to any document or documents in a lawsuit identified 
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°* *8^** to the continuation of Dr. Kick's research on lung 
canctfV' in Kern Cou^Xt , ^California as outlined in yoor letter 
of SESrch 13, 1986.^ He also accept our share of the $36,833 
**•*■ ,.-g| • 

' * .a S as -.Very truly youn. 
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Shook Hardy&Bacon 

ONE KANSAS CITY PLACE 
1200 MAM STREET 
KANSAS CITY, USSOUn M106 
P1W474-HB0 





August 31, 1990 


. s Juchatz, Es<jv 
Joslah Murray, III^ 
Ernest Pepples, Esq. F 
Paul A. Band our, Esq^ 
Arthur J-* Stevens, Esq. 
Charles a. Wall, Esq. 


V 

... ~p(s<u*sy*£ 

j. J&rfvA*. 

- STot reco»* 

Dr- /^Atr/e/Vf 


Re: Feinstein Research Proposal 

Gent.l**w>en: 

i . 

*'We hayq received a request from Dr. Alvan Feinstein for 
renew®! ;of h|l“fese4ich support from the tobacco industry. As 
indicated in liiil attySfe^ed letter. Dr. Feinstein has received CTR 
support for ^ftfeaFpashp. four years and is nov requesting continued 
funding,. Also attached riir your information are copies of several 
scientific articles that have been published during the time period 
of 01*11^Support. 


By all accounts. Dr. Feinstein remains very active in 
the field of clinics 1 epidemic 1 ogy. His work is frequently cited' 
and often generates scientific debate in both medical and 
epidemiological circlijes. Dr. Feinstein *» recent research on the 
undezdiagnosia of lung cancer, based on autopsy data, is a good 
example,j P 


" With regard to’ Uie requested funding. Dr. Feinstein vill 
focus his activities on the following areas: (1) continued review 
of luhg : cancer statistics for accuracy; (2) examination of lung 
cancer staging data to track improvements in diagnosis; (3) review 
the relationship between cigarette smoking history and the age 
lung cancer develops along with the prognosis of the disease; and 
(♦) performance of new studies in the area of geographic and 
tempol^T'"distribution of lung cancer. 

Dr. Feinstein has requested continued research support 
in the amount of approximately $276,140.00 for the first year. He 
has estimated that the amount would be increased approximately 9% 
If the research were continued for a second and/or third year. Dr. 

Feinstein*6 estimates and the accompanying explanations are 
contained in his attached request. 
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Shook. HarotaBacon 


December 5, 1988 
Page 2 


j Given the relevance and high quality of Dr. Feinstein's 
pastspd&earch, we recommend that his project be funded for one 
additional year with a possible extension depending on the progress 
of Work. We also propose that the research be funded directly 
by |the companies on a market share basis (using the most recent 
Maxwell figures). 


p r^hiilip Morris 
^Wholde 


28.1% 


$118,740.00 
$ 77,595.00 


: Brown & Williamson 
i ^borillard 


11 . 8 % 


7.5% 


$ 32,585.00 
$ 20,711.00 


American 

to.> 

Liggett 


6.5% 

3.1% 


$ 17,949.00 


$276,140.00 


Please let yme know as soon as practicable whether your 
company will participle In the support of the Feinstein research. 


< Cordtally. 


PMS/t 

cc: ?. 



Patrick M. Sirridc 


t C. Brown, Beqv 
cis X. Decker, Esq. 
ael A. Nims, Esq. 


10284109 
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